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PREFACE. 



No part of the English law has been so little dis- 
cussed as that of Dignities, or Titles of Honor ; 
nor has any systematic arrangement of that subject 
been published in modem times. 

In Dugdale's Baronage the pedigrees of all the 
ancient nobility are traced from authentic records, 
with infinite labor and industry ; but of the origin 
and nature of dignities, little can be collected from 
that work. 

Mr. Selden, indeed, has left us a most learned 
treatise on titles of honor. He appears,- however, to 
have paid more attention to the dignities of foreign 
countries, than to those of his own. — As far as he 
has investigated the subject of English titles, he has 
displayed profound learning; but it was not until 
after the publication of his work, that the chief points 
of law respecting the nature and descent of dignities 
by writy were finally established. 

Colliiis's Proceedings concerning Baronies by Writ, 
is a book of considerable utility, as it contains most 
of the cases respecting dignities, from the latter end 
of the reign of queen Elizabeth to the year 1740 ; 
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IV PREFACE. 

but they are not arranged under heads, nor does that 
work contain any general principles. 

As claims to ancient dignities are now become so 
numerous, the Author of the following Tract had 
formed a plan for collecting all the printed cases that 
have been presented to the house of peers, on claims 
of this nature ; and having succeeded in this point, 
chiefly by the assistance he derived from the collec- 
tion of printed cases of the late Mr. Serjeant Hill, 
which is now in the library of Lincoln's Inn, it struck 
him, that to render such a work complete, it would 
be necessary to add to each case the report of the 
attorney general, together with such circumstances 
respecting the grounds on which the house of peers 
founded its resolutions, as might be collected from 
the minutes of the committee of privileges. 

This could only be done with the permission of the 
house of peers : but from the laudable disposition 
which now prevails to publish all such records as tend 
in any way to illustrate the laws and constitution, 
there can be no doubt but that every thing proper 
and fit to be made public, from the archives of the 
house, would have been allowed* 

There was, however, another circumstance to be 
attended to. A work of this nature, from its extent, 
as well as the vast size of several of the pedigrees 
annexed to the cases, could only be printed in a large 
folio, and at a considerable expense. Now as the 
sale of such a book must be very limited, a loss would 
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probably be occasioned, greater than any private 
individual could be expected to incur. 

For these reasons, the plan of publishing a collec- 
tion of printed cases has been abandoned, and in its 
stead the following Tract is offered to the house of 
peers, and the profession of the law ; in which will 
be found a systematic arrangement of the law respect^ 
ing dignities or titles of honor, supported and illus- 
trated by a short statement of all the cases on claims 
to peerages, that have been referred either to com- 
missioners or to the house of peers, from the reign 
of queen Elizabeth to the present time ; together with 
a chapter respecting the jurisdiction, and mode of 
proceeding, in claims of this kind. 

This Edition has been carefully revised, and con- 
siderably enlarged ; and the cases of the earldoms 
of Banbury and Airlie, in which very important 
questions of law have been discussed, are here 
inserted. 

Albany^ 182S. 
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SECTION I. 



The Dignities or Titles of Honor which now exist in Englandy Feudal 
derive their origin from the feudal institutions, and were first ^^^^^^ 
introduced into this country by the Normans. 

All the feudal writers agree, that, where a tract of land 
was granted by a sovereign prince to one of his followers, 
to be held immediately of himself, by military or other honor- 
able services, with a jurisdiction, it was called a Jeudum 
nobiUj and conferred nobility on the person to whom it was 
granted* 
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2 Dignities. ch. i. § 9 — 5. 

§ 2. Where a title of honor was annexed to a feudvm 
ndbile^ it was called fettdum dignitatis j and all feudal sove- 
reigns claimed and exercised the right of erecting a particular 
tract of land into ^Jeudum dignitatis^ by annexing to it a 
dignity, or title of honor. 
Lib. 8. dt. Thus it is «aid in the Liber Feudomm : — Qui a Principe de 
^^* ducatu aliquo investitus est^ dux solito more vacatur. Qui vera 

de marchicL^ marchio dicitur. Qui vero de aliquo comitatu in^ 
vestitus estf comes appeUattay Kroip whiph it appears that the 
feudal dignities were those of duke, marquis, and earl, and 
were not mere personal distinctions, but annexed to lands, 
lib. 1. tit. $ S. Nobile autemfeudum^ (says Craig,) vocant injure^ quod 
' ^ * a PrincipCj qui superiorem non agnoscitf conceditur. Veluti a 
Ccesare^ pontifice maximoj vel regibus. JEgo autem hie aliquam 
distinctionem esse adhibendam puto ; ut jiempe ea tantumfeuda 
a principe concessa nobilitant, qua aim dignitate etjurisdictione 
concedtrntur. Qualia sunt ducatus, marchionatuSf comitatusj 
baronia. His enim dignitas etjurisdietio inliceret^ itaque cum 
ipso titulo nobilitas concessa videtur. Nobilitare enim nihil aliud 
est quam nobilem^ id est, preeclcarum illustrum et perspicuum plebi 
reddere^ et lucem adferre ; ut ab omnibus talis, qualis a Principe 
constituitWj agnoscatur. 

$ 4. Estates of this kind were also called feuda imperatoria 
seu regalia^ of which Sir Henry Spelman gives the following 
account: — 
Gloss, voce A solo Imperatore vel BegCf sub ducatus, marchionatus comi- 
Feudum. latusy vel illustri alio titulo, sunt coUatcu Tenenturque ideo a 
solo Imperatore vel Rege, immediate. Et dicuntur eorum posses-- 
sores regni vel imperii capitanei, quia in capite tenent, hoc est. a 
rege vel Imperaiare vel Principe, Dicuntur praterea dignitates 
regalesj quod regni splendoris radios quosdem obtinent ifiveban* 
turque olimjuribus jderumque regalibus, 

§ 5. The dignity of baron is not mentioned m the Liber 
Feudorumj but appears to have been introduced after the 
publication of that work. It is, however, clearly feudal ; and 
is thus described by Spelman : — -« 

Oalli, Oermanif lUdi, Jeudistarum ampiectens definitionem^ i 
JBaldo petitamy baronem vocant qui merum mistumque i^perium 



CH. r. § 5 — 9. Dignities. S 

habd in aUquo castro^ ex concessione Principisj vd td alii loquun-- 
tuTf sumnue mediae et in/bmsjurisdictionis ; Jus in arce quadam, 
a principe cancessam, 

§ 6. By the feudal law dignities were transferable with 
the feuds to which they were annexed ; so that if an estate, 
which had been erected into a duchy or marquisate, was sold 
with the consent of the feudal lord, the purchaser acquired 
the dignity, as well as the estate. 

§ 7. All dignities in France were feudal, and annexed to Dignities 
those lands over which the proprietor had a jurisdiction, "^'^^^^^ 
which were called Seigneuries, Thus, Loyseau, an eminent 
French lawyer, who wrote in the sixteenth century, says— • 
^ La seigneurie est propremetit attribuee et inherente aujiefy Tndti des 
et indirectement communiqu£e a la personne qui le possede. *e'|^""®"» 
(Test pourquoi aux livres de Jiefy quand on demanded Quis 
dieitur dux, marckiOf out comes? on ripond que ^est cehii. 
Qui de ducatUj marchia, out comitatu, investitus est : ce qui 
montre bien que le titre et dignity de duchS, marquisat, et 
comte, reside proprement aujief, J* at dit du^fief ay ant justice, 
parce qtfune terre roturiire ne peut etre seignurie, ny avoir 
justice. Que si la justice vient d^etre concedee d un Frane aleu, 
il dement noble d cette occasion / parceque toute terre qui est en 
digniti est nohU** 

§ 8. About the time of the Norman conquest, the nobility 
of France appear to have beoi divided into three classes. 
Hie seigneur chatelain, the baron, and the count. 

The seigneur ckitelain was a person possessed of a feudal 
seigneurie, held immediately of the crown, to which was an- 
nexed a right of administering justice in civil cases ; and of 
erecting a chdteau, or fortified house. Castellanus est dominus ^(Msaire. 
territorii, qui imperium habet, etjurisdictiofiem. Qui casteOum 
habet. 

$ 9. The baron was a person possessed of a seigneurie held 
immediately of the crown, with a right of administering justice 
in civil and criminal cases ; and the estate thus held was called 
a baronie, 

Une baronie est une terre (says Ragueau,) ok il y a toutes ^^' 
justices : ce que a fait dire d Balde, que tout iomme a qui k 
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Prince a danne fneruM\mistWfique imperiumj petd prendre le 
titre de barony et Fauieur du Grand Omstumier de France 
icrit pareillementj que taut homme qui a haute justice en ressortj 
sepeut nommer baron. 

$ 10. The word baro was originally synonymous with homOf 
as i^pears fix>m a passage in the ZjCjc Bipuariorum^ and another 
in the Lex Alamanorum.^ Therefore, the kings of France, 
instead of calling their immediate vassals homines^ gave them^ 
the appellation oi bareness and the whole body of the nobility 
was called le baronage. 

$ II. The author of the Grand Coustumier de France says, 
there were originally but three baronies in France — Bourbon, 
Beaujou, and Coucy ; though other writers add the barony of 
Montmorency, which was reputed the first. In the reign of 
Philip Augustus, ajmo 1180, there were fifty-nine baronies. 
This, however, is accounted for by observing that formerly 
none were accounted barons except those who held by an 
LoyseRu, immediate grant fi^m the crown. But that, in course of 
time, those who held baronies of the king, as sovereign of 
the several duchys and comtis which became annexed to the 
crown of France, were reputed king's barons. 

$ 12. The title of count was well known in the lower 
empire, where it was merely officiary. After the settlement of 
the German nations in the southern parts of Europe, the 
governors of cities were generally called counts ; and when 
those persons acquired the property of the cities, of which 
they had only been governors, to be held of the Sovereign as 
fiefi, the title of count became feudal, and was aimexed to the 
possession of those cides. 

$ IS. The count was, therefore, a person possessed of a 
city, and a considerable territory annexed to it, held imme- 
diately of the sovereign, with a right of administering justice in 
civil and criminal cases, and with various other privileges. His 
estate was called a comtiy and his title was superior to that of 
a baron, as having a larger property. 

* Lex Rip. Tit. 58. No. 13. — Quod si qwi hommem rtgium toMMimiy 
tarn baronem quamfemnum^ ^c. Lex Alain. Tit. 76.— iSS qm mortandU 
barum autfcnmutm, ^c. 
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$ 14. When the kings of France were disposed to confer 
a dignity, they erected an estate into a comtS or baronie^ and 
then granted it to the person on whom they meant to confer 
such dignity. Thus Selden has stated a charter by which Titles of 
Charles VI^ king of France, in 1S80, erected the castle p^2?c.3. 
town, and cAdteOenie of Mortaigne into a camtey and granted s- 14. edit 
it to Peter De Navarre^ by which he became Count De 
Mortaigne. 

§ 15. The words of the charter are: — Et votdons ei avoris 
orionni et deceme^ ordonnofis et decemonSj par ces presents^ 
que doresenavant les dites chately ville, et chastettenie, ei leurs 
appurtenances^ soient dictes^ reputies et appellees comti^ et icelle 
tomte^ avec ses dites appurtenances^jusque trots mil livres Toumois 
de terre revenant d present, qui per nos gents et qfficiers seront 
estimes et assises en bonnes et convenables assiettes, aujduspres 
du dit chastel et ville de Mortaigne que faire se pourroj bonne^ 
mentj et avec telle Justice et se^neurie comme ausdits chattel et 
chastellenie appartient d^anciennetc. Avons dornii et octroyi^ 
donnans et octroyons de notre certaine science et grace speciale et 
de notre plein puissance et authorite royale au dit Pierre de 
Ncpoarre, notre cousin germaiuj pour hd, ses heirs et successeursj a 
une seide fiy et homage, et en noblesse de comtcy par telle Tnd" 
mere que il et ses dits heirs et successeurs soient, puissent etdoivent 
etre appelles conUes de Mortaigne, et jouir et user de tels droits, 
prerogatives pre-eminences et libertSs et franchises come d comtes 
apparlienty et enjonyssent et usent perpetueUement come lews pro- 
pres chases perpetudment. And command is given to the 
Baily of Contentin, or his lieutenant, to put the count into* 
seisin of the county. 

$ 16. By an edict of Henry III., king of France, made 
in 1579, it was declared that no seigneuries shovSA be created 
into new dignities, unless the estate to be erected into a 
chateUenie had civil and criminal jurisdiction, &c.; that a 
baronie should be composed of three chatellenies at least, 
I which should be united and incorporated together, to be held 
of the king by single homage. That a comt^ should have 
two baronies and three chatellenies at the least, or one baronie 
and six chatellenies, also united and held of the kbg: and 
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that a marquisate sbould be composed of diree baronia and 
three ckatetUtiiet at the least, or two baronies aod six cAo- 
ieUeniett united and held a> above. 

5 17. By the <dd law of France, the acquifiition aSa.,firf de 

digniti ennobled the possessor, and gave him a right to the 

title of honor annexed to eadi^fitf. But by an ordonnance 

made at Blois, in 1579, it was declared that the acquisititm 

of a.^/ noble should not confer nobilt^. And the President 

tAit(%iie Henault observes on this law: — B eut iU indecent que U 

L'Hut. de , , „ ,. J. ■, 

Pranc^ jwuptf , en acquerant lei j£gn, eid acquu en meme tempt la 

*'"''"^^^' mimes disHndions que leur$ premers possesteurj. On let ri^ 
duisit done a ravantage d'etre prtynriUaires d'vne terre, tarn 
que le tiire de cette terre tear devint propre, et alortftd itabli le 
principe que let terra ncbla ne rendent pas noUe cebd que let 
possede ; et qi/un marquisat et un comti, ne fait ni ' tin marquit 
niuncomte. 
IXsiuiin $ 1S> l^e dignities of earl and baron were well known in 
^rf" Normandy et the time of the conquest, and were stricdy feu- 
dal, being annexed to the possession of lands. Ilius, in the 
S4th chapter of the Grand Coustumier <^ Norman^, De Bae- 
xdisy is the following passage ; — Unde notandam ett quod qua- 
dam sunt Jeuda capitalia qtuedam subposita, CapiiaUa sunt qua 
in capite ienentur, at comitatus, baronia, etfeuda loricee. ' 

$ 19. By the 23d ch^ter, the duke of Normandy is de- 
clared to be entided to the wardship of all minors who held 
of him, by homage, any barony or comti. Habere etiam de- 
bet omnium eorum custodias, qui baronias, comitatus, vel mer- 
catttm, vd sergentariam liberam feodatam, qua ntdlam inter 
Jratres divisionem debeat sudinere, vet domum vel turrim batiUor- 
turn, de duce tenent per homagium. 

$ 20. It appears also, &om the SSd ch^ter, that the 
nobility of Normandy had a jurisdiction over their vassals. — 
Militei autem et libere tenentes qui kabent comitaius, vel bof 
Tonias, vel dignitates alias fiodales, velfeoda toriaey vel Francos 
sergenterias, vel alia Franca feoda ac Ubera, habeattt curiat mas 

* Thu and the followiiig pasnges are traiucribed &oni the Latin trani- 
lation of the ciutoms oT Normandy, id the UeckJetter edition, as more 
intelligiUe than the Nonnan French. 



CH« I. § SO — SS. Dignities. 7 

de suis rmdentihus^ in simpUcibm querelis Imbus et grossis 
mabUium et herediiatunij et de latrocinio^ licet per dueUum hct- 
beant terminari, 

§ 21. The practice of creating feudal dignities in Nor- 
mandy continued long after the conquest, as appears from the 
fiiUowing charter of creation of Sir John Gray to be count 
of IVuiquerville, in Normandy, by our Heniy V. Bes omm- Vincent oa 
ha ad quosy %c. Sdatis quod de gratia nostra specialty et pro ?^ * 
bono et gratuito servitio quod dikctus etJideUs noster Johannes 
de Gray nobis impendit et impendet in Juturuniy dedimus et 
concessinms eidem Johanniy comitatum de TanquerviUe^ turn 
omnibus suis pertinenttis et dqpendenciis quibuscunquey quce temi^ 
erunt et possiderunt infra dueatum nostrum Normanue^ tarn 
WUUdmus de Melhun nuper comes de TanqueroiUey quam 
Jiacobus de Harcourt et Margareta uxor ^jusj fiUa pradicti * 

nuper comitis^ ut in maritagio cum eadem Margareta ^ salvis 
et earceptis terra et bardnia de Var^ebec in Costentin situatisy 
habendum et tenendum pre/ato Johanni et haredibus suis mas^ 
cults de corpore suo exeuntibusj de nobis et haredibus nostrisy per 
homagiumy et reddendo unum Basinef ad castrum nostrum de 
Bouen, adfestum Sancti Georgiij singulis annisy imperpetuumy 
4rc. Teste rege apud castrum regis de Rouen* 

This Sir John Gray was afterwards called earl of Tanquer- 
ville, in Normandy. 

$ 22. There was a species oRJief noble in Normandy, called Basnage 
an honor, to which a dignity was always annexed, as the ^"^^ 
honor of Hornet, the honor of Montpin9on» And in 156. 
Duchesne's collecti<»i of Norman historians, there is a list 
of the great fie& in Normandy, in which mention is made of 
the honor Montis FortiSy and the honor Belli Montis. 

$ 23. Upon the establishment of the Normans in England, Origin of 
the conqueror conferred the estates of such of the Saxon §"||^^ 
thanes as had fallen in the battle of Hastings, on his princi- 
pal followers, as strict feuds, to be held immediately of him- Hale'ft 
self by fealty, homage, and military or other honorable Hist-c. ii. 
services. These yretefeuda nobilia ; the persons to whom they 
were given, became, by such grants, English nobles ; and when, Wright*ii 
about the 20th year of William's reign, the tenure of all the 'Tte""'©*- 
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lands in England was declared to be feudal, those^ho held 
immediately of the crown, by military or other honorable 
services, constituted the nobility, or first class of persons in 
the kingdom. 
The Curia § S^* At this period the feudal law was fidly established 
'^^^ in all the southern part of Europe. William held the duchy 
of Normandy of the crown of France, as a strict feud; and 
the Only ideas of government which either he or his followers 
could entertain, must have been purely feudaL Now it was 
a universal principle of that polity, that the lord should hold 
Craig, Lob. a court for the administration of justice to his vassals, and 
n. m. 8. ^^ government of the seigneuriey which was composed of him- 
self and his tenants in chiei^ who were bound by their tenure 
to attend, and assist him with their advice. 
Glott.voce $ 25. This service is thus described by Ducange : &m- 
aatum ^-^^^ placitt, service de plaids, quod vassallus domino suo 
feudato debet, cum placita sua, seu assisas tenet, quod sequi 
et juoare dominum de placito vocabant. Hinc formula in 
hominiis, pro pradictis frudis vMs Jidelis existam, et fidele 
servitium fociam^ videlicet, guerram et placitum, ad submoni" 
tionem vestram, vel cufuslibet nuntii vestri. VassaUi quippe 
omnes ad ea placita cofwenire tenebantur.* 

§ 26. In conformity to this principle, we find that the first 
monarchs of the Norman line held a great court in their palaces 
at Christmas, Easter, and Whitsuntide, which was attended 
by all their immediate vassals, and was called the curia 
regis* 
Hist, of *' There (says Madox,) coronations, marriages, and 

Exch.c. 1. knighthoods of the king's children, were celebrated. There 
was placed the throne, or sovereign's ordinary court of 

* In the kingdom of Lombardy, which was the first feudal govern- 
ment established in Italy, the general assembly of the people was called 
plaeita, in which the kings were elected, laws were made, and all causes 
of importance determined. — ** VauewiUe det pUadi, h laquelle appaHc' 
noU le droit dPiRre le souveram, StoU auui la grande cour de jwUcaiurfi du 
royaume, C^est de ion nam placita que ioni venus les moU depUddoyer^ ei 
de pUdder. EUe AoU convoguee periodiquemeiit, tout au nuntu deux fob 
paraim^e, en Met en auiomne. Tons les hommes Hbrei, relevant immediate* 
ment du roi^ iUnent tenus d*yasmter. Sismondi Hist, des Res. It. vol. 1; 68. 
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judicature, wherein justice was administered to the subject, 
either by the king, or his high justicier. There was the con- 
.fluence of the nobility and prelates, who used to be near his 
« royal person, and there the afibirs of the royal revenue 
were managed by the king himself, or most usually by his 
justicier, barons, and prelates employed therein by his com- 
mand. This may serve for one view of the king's, court 
To vary the prospect, let us take a view of it in another way ; 
the realm of England was antiently deemed one great 
. seignory or dominion, of which the king was sovereign or chief 
.lord, having under him many barons or great lords, and 
< many knights and military tenants; besides socagers, bur- 
gesses, and others. In order to survey the court of this chief 
lord of the regnum or terra Jngli€e, we may, consider him 
as residing in his palace, and surrounded by his barons and 
•officers of state. The baronage, attending on his royal 
person, made a considerable part of his court; they were his 
homagers, they held their baronies of him; he was their sove- 
reign or chief lord ; and they were his men, as to life, limb, 
and earthly honor." 

§ 27. This assembly met so regularly at the three great fes- 
tivals above mentioned, as to be called by our old historians, 
ctiria de more^ or curia regis de more coadunata / for which 
no summons was necessary. But if the king wanted to consult 
his barons at any other time, he used to send them a sum-' 
mons to attend him on a particular day ; and these councils 
4hus meeting by virtue of a summons from the king, are 
called by Eadmerus^ Conoentus principum ex pracepto regis^ 
or Convenius procerum ex eddcto regio; to disting^h them 
from the former r^ular meetings, at the three gieat festivals. 

' § 28. The power of feudal sovereigns over their vassals Ori^n of 
was extremely limited. They had no right to demand any P"^ 
services or duties but those that were expressly reserved 
upon the investiture of the feud ; nor could they levy any 
money from them, except the three feudal aids: — first, to 
make the lord's eldest son a knight; secondly, to marry 
the lord's eldest daughter ; and, thirdly, to ransom the 
lord's person when taken prisoner. Therefore, as to all 



v^ 



43. 8V0. 



10 jDignities. ch« i. § 28— -M. 

things that were extra feudal, the particuhir consent of the 
▼assals was necessary. Hence, the practice of summoning 
them to the lord's court, in order to procure their consent 
to any new measure, which the sovereign might wish to 
adopt; and particularly to obtain their concurrence to any 
new tax or imposition, which gave rise to those general as- 
semblies, that in the northern kingdoms were called States 
General, and in England, Parliaments. 
Hirt. of § 29. ^ It was a fundamental prindple," says Doctor 

^'^'*' Robertson, ** in the feudal system of policy, that no iGreeman 
could be governed or taxed, unless by his own consent* In 
consequoice of this, the vassals of every baron were called to 
his court, in which they established by mutual consent, such 
r^nlations as they deemed most beneficial to their small 
society; and granted their superior such supplies of money as 
were proportional to their abilities, or to his wants. The 
barons themselves, conformably to the same maxim, were 
admitted into the supreme assembly of the nation, and 
concurred with the sovereign in enacting laws, or imposing 
taxes. As the superior lord, according to the original plan 
of feudal policy, retained the direct property of those lands 
which he granted in temporary possession to his vassals, 
the law, even after fie& became hereditary, still supposed 
this original practice to subsist; and a baron continued to be 
considered as the guardian of all who resided within his 
territories. The great council of each nation, whether disp> 
tinguished by the name of a parliament, a diet, the cortes^ 
or the states general, was composed entirely of such barons 
and dignified ecclesiastics, as held immediately of the crown." 
$ SO. The curia regis was therefore the original of our 
parliament, though in process of time the general meetings of 
all the barons, when called together by a summons fix>m the 
king, acquired the names of magnum consilium and commune 
consilium regni ; and the appellation of curia regis was only 
applied to that constant and permanent court consisting 
of the great officers of the crown, which was held in the king^s 
palace, for the administration of justice, and the management 
of the royal revenue. 
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§ 31. Tlie duty of attending the curia regis conferred a 
q>ecies of dignity on those who were bound to it, by which they 
came to be considered as a distinct and superior class of persons* 
They were called peers, from the word pares, which, in the 
feudal law, denoted persons holding of the same lord, under Cra^, Lib. 
the same tenure, laws, and customs, and with equal privileges, g' jq. 
For, in that system, the tenants of every lord, who met 
together in his court, to determine the disputes arising within 
his seignory, were called jxz/^ curia. 

§ 32. Thus we read in Spelman: — Pares diciMtir qui G1om.vocc 
accepHs ah eodem domino^ puta rege, comite vel baroncj sive 
mqfore sive minorif Jeudis, pari lege vivuntf et dicuntur omnes 
pares curia quod in curia domini ilUusj ctffus sunt vassaUiy 
parem habent potestatemy seiL VassaUi regis in curia regnig 
vassali comitis in curia comitatuSy vassaU baronisj in curia 
baronis* 

$ 33. The same author, in his discourse on parliaments, Spdman's 
has the following passage: ** Those that thus received their Works, 
territories from the king, were said to* hold them in capites 
fiir that the king is caput regni; and were therefore called 
agntanei regnij otherwise barcnes regis, the king's men, 
tenants, or vassals; who, having all the lands divided among 
them, saving that which the king reserved to himself as sacrum 
patrinumiumy were also called pares regni j and were always 
upon commandment about the person of the king, to defend 
him and his territories in war, and to counsel and advise him. 
in peace; either juridically in matters of law, brought before 
the king in his palace, which in those days was the only place 
of royal justice, or politically in the great affiurs of the king- 
dom. Hereupon they were not only called pratorianum^ 
concilium as belonging to the king's palace; but magnum 

« 

eonsilitan regni ; for that, in those times, it belonged only to 
them to consult with the king in state matters, and matters of 
the kingdom ; inasmuch as no others in the kingdom possessed 
any thing but under him." 

§ 34. In conformity to these principles we find that, during How fim 
the reign of William I. and that of his sons, and even down ^ ?*'■«'• 
to ' the time of king Henry III., the magmm consilium^ ot 
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. parliament, was composed, not only of the great ecclesiastics, 
and the . principal temporal nobility who were possessed of 
earldoms and baronies, but also of all those who held their lands 
immediately of the crown in capite by knight service.* 
Id. Part ii. ^ 35. Mr. Selden has produced such proofe of this &ct 
* ' during the reigns of William Rufus and Henry I., as might 

be expected, from the paucity of materials relating to that 
period. As to the reign of king Henry II., he says, *^ To 
the parliament of Northamptoi^ also, or the magnum con" 
silium^ as Roger of Hoveden and others call it, held in 
October, the eleventh year of Henry IL, or 1165, all that 
were tenants in chief were summoned. Castro Northamp- 
tonia, (saith an ancient writer of the life of Thomas Becket, 
archbishop of Canterbury, speaking of the king,) Solenne 
sUtfuens ceMnrare consilium, omnes qui de rege tenebant in 
capite mandari fecit. 

$ S6. In the reign of king John, we have the unanswerable 
evidence of Magna Charta to this &ct For in that statute is 
the following enumeration of the persons who then composed 
the great council of the nation : — Et ad habendum commune 
consilium regni de auxilio assidendo, aliter quam in tribus 
casibus pnedictis, vel de scutagio assidendoy summonerijaciemus 
archiepisccpos, episcopos, abbates, comites, et majores baroneSf 
sigillatim per litteras nostras, et pretereafademus summoneri in 
generali per vicecomites et baUivos nostros omnes iUos qui de 
nobis tenent in capite. 

§ S7. The persons who held their lands immediately of 
the conqueror are all enumerated in Domesday, and in the 
Appendix to Doctor Brady's Introduction to the History of 
England. They do not exceed seven hundred, of whom 
I Inst. several held in socage, or by petit serjeanty. These pos- 
los. sessed all the lands in the kingdom, except what belonged to 

the church, and that part reserved for the maintenance of 
the king and his family, which in Domesday is^ called terra 
regis. 



* It has been shewn that the general assembly of the Lombards was 
composed in this mahner — Ante, § 85. neie. 
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$ S8. We find in Tacitus that the Gennan nations scfttled ^ Mor. 

^ ^' PHI 

all matters of importance in general assemblies. De fninoH- c. 11/ 
bus rebus principes consultant f de mqjoribus omnes* Ita tamen 
ut ea quoque quorum penes plebem drbitrium est, apud principes 
pertractentur. This pracdce was wiiversally followed by their 
descendants, when they established themselves in the south of 
Europe; and among others by the Saxons who settled in 
ijigland, where general assemblies were well known prior to 
the arrival of the Normans, by the name of wittenagemotes, 
or meetings of wise men. 

$ S9. As these assemblies existed long before feuds became 
general, which was not till about the tenth century, they 
could not possibly be derived from feudal principles. Upon 
the continent the feudal law was introduced by slow de* 
grees ; and though its establishment may have produced some 
alteration in the constitution of the general assemblies there, 
still they did not owe their origin to that singular polity. In 
England the feudal system was established in the course of the 
twenty years that elapsed immediately after the conquest, and 
the Saxon laws were almost entirely abolished.* So that the idea 
of our general councils or parliaments was entirely deduced 
from the feudal law, that is, fi^m the curia regis, and not 
fi^m the wittenagemote of the Saxons, or the general assem- 
blies of the continent, which were founded on more enlarged 
principles, and did not consist of the king^s immediate 
tenants only, but included all the principal freemen of the 
nation. These assemblies ceased ' with the Anglo-Saxon 
dynasty, and were succeeded by a feudal parliament. 

$ 40. In a tract entitled, *^ An Enquiry into the Manner 
of creating Peers," published in the year 1719, and supposed 
to have been written by Richard West, Esq., Lord Chancel- 
lor of Ireland, is the following passage : — ** And although it Pftge 10. 
is very true, that there were great o;* common councils, both 
in England and Scotland before so much of the institution 
of tenures of land by knight service, &c., or of manors, in 
this kingdom ; and that, therefore, the feudal law cannot be 
considered as the first original or foundation of parliaments 
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(as has been by some imagined) ; yet if we consider the 
English govemment only as it has been since the Nonnan 
conquest, it will be found natural to look upon our Anglo- 
Norman monarchy to be in great, what every manor is in 
Roberta miniature ; and that therefore our parliaments do in a great 
of Scot- nieasure resemble, and may not improperly be styled, the 
land V. L court baron of the kingdom ; and 1 cannot but think this to 
have been the notion of antiquity : for, in the great case be- 
tween the two kings of Navarre and Castille, which was refers 
red to the judgment of our Henry L and his barons, the 
judgment is entered, if I may use that expression in this man- 
ner, Comites et barones regalis curia Anglta ac^udiceveruntJ*^ 
Barones ^ 41. In the reign of king John, an alteration of great 

minores. importance took place in the rights of the barons and te- 
nants in capiU: for only the principal barons, <»- barones 
majores, were summoned to attend parliament, by particular 
writs from the king ; and the rest, who acquired the name of 
barones minores^ were called by one general summons from 
the sherifis of their respective counties. This practice was 
Ante^ §36. recognized and legally established by the Magna Charta of 

king John, as appears from llie passage already transcribed. 
Id.c. 5. $42. Mr. Selden supposes, that in consequence of the 

f'l* quarrels between king John and his barons, several baronies 

had escheated to the crown, either by attainder, or other- 
wise, which were partly granted to others, and partly retained 
as rewards for those who should come over to the king. 
That several barons were also so decayed in their estates as 
not to be able to support their rank ; and the ancient barons, 
or barones nugores^ who retained their possessions, foreseeing 
that their dignity might be diminished if the new tenants 
in chiei^ or grantees of the escheated baronies, and the 
decayed barons, should r^nain eq\ud to them, procured a 
law in some of the parliaments preceding the Great CSiarter, 
by which they only in future should be stiled barons, and 
the rest tenants in chiei^ only, or knights. And because 
dieir andent name could not be whdly taken from them, 
tiierefore the addition of majores was given to the ancient 
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and more powerful baronS) and that of minores to tha 
others. 

§ 4S. From this period, the right of sitting in Parliament Necessity 
appears to have been confined to those persons who were gu^"^ 
possessed of entire baronies. But in the reign of king 
Henry III. a still greater alteration took place in the 
rj^ts of die barons; for whereas, every tenant in capite 
was, before that period, ipso Jacto, a parliamentary baron, 
and entitled to be summoned, either by the king's writ, or by 
the sheriff of the county, to every parliament that was 
called: yet, about that time, some new law is said to have 
been made, by which it was established that no person, 
though possessed of a barony, should come to parliament 
without being expressly and particularly summoned by the 
king's writ. 

^ 44. This &ct is first mentioned by Camden in die 
Frefiice to his Britannioj who cites an ancient author, with- 
out naming him as his authority. — Ad summum honorem 
pertinet ex quo rex Henricus III. ex tanta rmUiitudine qua 
sediHosa et turbidenta jvit^ cptimos quosque rescripto ad 
€omitia parUamentaria evocaverit Ble enim (ex satis anti^ 
quo scriptore loquor) post magnas perturbationes et enormes 
vexationes inter ipsum regenh Sinumem de MontrfoHi^ et alios 
iaroneSf motas et susceptas^ statuit et ordinavit quod omnes 
UU comites et barones Anglia quibus ipse rex dignaius est 
brecia summonitionis dirigere^ venirent ad parliamentwn suumf 
et noH alii, nisi Jbrte dominds rex aUa vd similia brevia 
eis dirigere voluisset. 

§ 45. Mr. Selden appears to have given but little credit to 
this narrative; and says, he never could discover who this 
ancient writer, dted by Camden, was; but thought that, 
not long after the Great Charter of king John, some law was 
made that induced the utter exclusion of all tenants in chief 
jfrom parliament, beside the ancient and greater barons, and 
such others as the king should in like manner summons. 

§ 46. Inconsequence of tbislaw, the practice of summoning 
the bifnmes minaresy by the sheriff, ceased, as appears firom 
tbe Magna Ch^rta of 9 Henry IIL in which the chapter 
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respecting the summoning of the barons and tenants in ca^ 
piUf in the charter of king John, is entirely omitted. 

§ 4?. From this period, the dignity of a parliamentary 
baron was confined to those who were swnmoned by the 
crown ; this appears from the words of the writ, by which the 
P.887. king certifies a person to be a peer, as stated in the JSegis^ 
^^^^* irum Brevium, a book as ancient as the Statute of Westmins- 
ter, 2* IS Edward L which are, Quia pradidumj 6. wusm' 
barcnum r^ni nostril ad parliamenia nostra de summonitione 
regia venientiutn, recordamur* 

§ 48. It cannot, however, be supposed, diat the crown ever 
possessed the prerogative of omitting to summon the principal 
nobles to every parliament, pursuant to the provisions of the 
Magna Charta of king John; for there is one instance record-^ 
ed in our history of an omission of this kind, which was imme- 
diately noticed in such a manner as to prevent its recurrence. 

MatPteit. $ ^^* I^ ^^ 7®^ ^^^^ ^^^ Henry III. called a parliament 

at Westminster, and several of the peers being absent for 

want of writs of summons, the barons who attended refiised 

to answer the king's proposals, for this reason. Quod omnes 

tunc temporis non fuenrnt^ juxta tenorem Magna Gharta 

vocati; et ideo sine paribus suis tunc absentibusj nullum voluerunt 

tunc responsum dare^ vel auxilium concedere velprestare. 

Title of $ ^^* ^^^ respect to the different orders, and names or 

Baron. titles of nobility and dignity in England, the most ancient 

are those of baron and earL — It has been stated that the 

word betro was originally synonymous with homo / and a very 

Qaluflii learned French antiquary was of opinion, that all those persons 

Capitular ^ whom feuds were granted by kings and sovereign princes, 

69S. * * were called barones et homines regisj sive qui hominium regi 

debent. 
Glo88.voce $ ^^- ^^ Henry Spelman says, the word baron was intro^ 
Baro. duced into England by the Normans : Ad Anglos autem per* 
venisse videtur vocabulum barOf vel cum ipsis Normannis, vel 
cum Edwardus Confessor aures moresque imbtbisset NormannicoSk 
The first mention of the word which I have met with, is in 
Domesday, Vol. ii. 367. where it is said, Hanc terram in* 
vadiavit abbas et barones r^is. And Eadmerus^ who lived 
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in the time of king Henry L speaking of William the Con- 
queror, says; Nuttt episcoponm permittebat ut aUquem de 
baronibus suisj seu ministriSi pubUce excommtmicaret. 

$ 52« Mr. Selden observes that in the extracts from the Id 1. 17. 
Inquisitions, taken in the time of king John, the phrases of 
tenentes per baroniam et servitia militaria; and milites et 
barones tenentes in capite de rege^ are used for the same 
persons. In another place he says, Tenere de rege in capite^ Id. 1. so. 
habere pos$essione$ sicut baroniam^ and to be a barcm, with 
a right to sit with the rest of the barons in councils or courts 
of judgment, according to the laws of that tame, were syno- 
nymous; and Spelman says, JBvo Henrici Secundi qtutois 
tenura in capite habebatur pro tenura per baroniam. 

§ S3. Lord Ck>ke has observed that in antient records the s Inst. 6. 
barons included the whole nobility of England, because 
regularly aU noblemen were barons, though they had a higher 
dignity; and the great council of the nobility were all com- 
prehended under the name of the Council De Baronage. This 
is confirmed by Mat Paris, in whose history we find the word Fol. 581. 
baronagiwn used as comprehending all the nobility. — Domi" 
nusyrex de consilio totius baronagii sui g and Dugdale has 
transcribed the following writ of king Henry III. to the sheriff Orig. Jur. 
of Herefordshire. — Bex Vicecomiti Heref\ — Precipimus tibi ^^" 
quod si aliqua gens armata per ballivam tuam, contra pro* 
wsionem nuperfactam apud Gloucestriam^ de communi conciUo Rot Pkvt. 
baronagii nostri. p^jjg^, 

§ 54. In consequence of the practice of subinfeudation^ 
the great lords, particularly those who were earls palatine^ 
called their immediate tenants or vassals, barons. Thus the 
earls of Chester and the bishops of Durham had their barons. 
The city of London and the Cinque Ports had also their 
barons. In like manner the parliamentary barons were called 
barones regis^ or barons regni^ in order to distinguish them 
from those inferior barons. 

$ 56. The next name or title of dignity is that of comes^ Title of 
Earl; which was also introduced intoEngland by the Nbrmans, ^^'^ 
at the Conquest From that period to the end of the reign of 
kmg Henry III. baron and earl were the only names cf dig- 
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nit^, or titles known in England ; for in the second chapter 
of the Magna Charta of king Henry III., that prince says. Si 
aUqtds comitum vel baronwn nostrorumy sixx aliorum de nobis 
slivt.5. tenentium in capites from which Lord Coke concludes, that if. 
any other name of dignity had been known at that time, it 
would have been mentioned. 
GloM. j ss. Spehnan was of opinion that the title of Earl was de- 

Comes. med frcnn the Germans, and having been adopted from them 
by the French, was rendered feudal and hereditary by Hugh 
Capet; after whose example the Conqueror introduced it into 
England. — Quo edoctus exemplo^ Gulielmus^ novi utique apud 
Anglos regni JuAdamenta ponenSj commililones suos Jeodalilms 
exomavit dignitatibus : forte etiam auxioribus avo Saxonum : 
nam cessissejam videtttr munus heretochii comitatus^ in munus 
ipsius comitis. 
field. Id. $ 57. An opinion formerly prevaQed that the appellation of 

^ ^* comes arose from the circumstance of the earl's being comes 

et sociusjlsco in percipiendis. Because generaUy the earl had 
the third part of the profits arising from the pleas of the county. 
Thus in the dialogue respecting the exchequer, attributed 
to Gervase de Tilbury, who lived in the reign of king 
Henry IL, it is said, — Comes est qui tertiam partem et por-^ 
MBdn'* *^* tionem eorum qui de placitis proveniunt in comitatu quolibet^ 
Ezch. percepit. Summa namque ilia qtue nomine Jarma requiritur a 
vicecomite^ iota non exurgit infeodorum redditibus, sed ex 
magna parte de placitis praoenit et horum tertiam partem comes 
percepit. Qui ideo sic dicitur^ quia Jisco socius est et comes in 
percipiendis. 
Id. %*!. $ ^^« ^^« Selden dissents from this opinion, and observes 

that Bracton, who lived about the end of the reign of king 
Henry III., does not derive the word comes from comitatus; his 
Idb. i. wcHxls are,— -G>flis/^5 quia a comitatu sive societate nomen sump^ 
^*®'^^' serunt s qui etiam did possunt consulesj a consulendo; reges 
enim tales sibi associant ad consulendumj et regendum pcpulum 
Dei; ordinantes eos in magno honor e et potestate et nomine, 
quando accingunt eos gladiis, ^c. And that several earls had 
not the third penny, for that an ancient author, cited by 
Camden, says; — Non omnes comites ita percipiunt^ sed hi 
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quibus rex hereditario personaliter concessit. It will be shewn 
in the next chapter that there were formerly three kinds of 
earls, of which only one had the third penny. 

$ 59. The next name or title of dignity, in point of antiquity. Title of 
and the first in point of rank, is that of dux^ Duke ; which ^^^ 
originally signified the commander of an army, not only 
among the Romans, but also during the middle ages. 

$ 60. The first creation of this title in England, as distin- 
guished from that of earl ; (for in elder times, Selden says, 
they were synonjrmous,) was in the eleventh year of king 
Edw. III. when that monarch created his eldest son, the 
Black Prince, being then earl of Cihester, duke of Ck>mwaII. 

$ 61. As the term dux or duke was used in the description Title of 
of earls, many ages before it became a distinct dignity; soalso ^?u!^ 
was that of marchio^ or marquis ; sometimes both for earls and § 30.. 
barons; but especially for those who were lords marchers^ 
or governors of the fitmtier provinces, whence the word origi- 
nated. 

$ 62. At the coronation of queen Eleanor, wife of king I(L 
Henry III., John Fitzallan, Ralph Mortimer, John of Mon- 
mouth, and Walter Cliffi>rd, as marchiones de marchia 
Wallue^ being lords marchers of Wales, claimed as jus 
marchuEj to carry the canopy which belonged to the barons 
of the Cinque Ports. 

$ 6S. The title of marquis, as distinguished from other titles id. 
of honour, was unknown in England until the b^inning of the 
reign of king Richard II., when Robert De Vere^ then earl, 
of Oxford, was created marquis of Dublin, for life, by a 
charter, which is entered among the rolls of parliament, . of 
which the operative words are, -— De assensu prehtUnwn y^i y|, 
ducum et aliorum procerum^ ae communitatzs regnt Anglite^ ^^* 
in instanti parliamento nostpo apud Westnumasttrium convocato 
existentium ; prefaio Roberto (De Vere):, nemen Marchionis 
Dublin imponimuSf et ipsum in nomine marchionis dicti loci 
presentialiter investimus, Sfc. Habendum et tenendum de nobis 
et heredibus nostris quoad vixeriL 

} 64. Mr. Selden observes that the above charter created I<L 

c 2 
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an English dignity, and that by reason of it Robert De Vere 
was placed between the dukes and earls in parliament. 

Vol ji].S09. '^"^'^ appears from the following entry, in the rolls of parlia- 
ment : — £^ capto immediate ejus homagio^ pro statu terra et 
dominio pradictisj cum vultu hilari inter pares parliamenti 
ingradd celsiori^ videlicet, inter duces et comites, sedere mandaoit. 
Quod idem marchio gratantius incontinenti fecit. 

Rot Pari. $ 65* John de Beaufort, earl of Somerset, was created 

Tol jii.488. mapquis of Dorset, by king Richard IL ; but was deprived of 
that title by king Henry IV. The commons petitioned that 
prince to restore to him die title of marquis, which he himself 
opposed; and humbly prayed the king, Que come le rum de 
marquis Jvrt estrange nom en cest royaulme qiiil ne lui vorroit 
auscunement donner cil name de marquis ; car jamais par congi 
du roi il ne vorroit porter, ne accepter sur Ity nul tiel nom en 
auscune maniere. 

lltleof ^ 66. The most modem title of dignity is that of vis* 

count, which, in point of rank, is between that of earl and 
baron ; and is the same word which denotes the sheriff of a 
county. 

Seld. Id. 8. I 67* This title was first introduced into England by king 
Henry VI., who created John lord Beaumont viscount 
Beaumont, by letters patent 

The words of creation are — Nomen vicecomitis de Beaumont 
imponimus, ac ipsum insigniis vicecomitis de Beaumont realiter 
investimus, locumque in parliamentis consiliis et aliis congre^ 
gationibus nostris, si^jer omnes barones regni nostri assignor 
vimus eidem. 

§ 68. The dignity of viscount was at that time well known 
in France, and, like all dignities in that country, was of a 
feudal nature, and annexed to lands. And it is observable, 
that when king Henry VI. created lord Beaumont an Eng- 
lish viscount, he also granted to him the viscounty of Beaumont, 
in France', which had been forfeited to the crown by the 
rebellion of the duke of Alen^on, and granted by king Henry V. 
to his brother, the duke of Bedford, but by his death had 
reverted to the Crown. 
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§ 70. By the constitution of every feudal kingdom in Derived 

Europe, ail di£mities were derived from the sovereififn. And ® 

r^ © -© crown. 

Lord Coke says that, by the law of England, all the degrees 4 Inst. 965. 
of nobility are derived from the king, as the fountain of 
honour. Sir W. Blackstone has laid down the same doctrine. 
And although dignities have been frequently granted in parlia- 
ment, yet it do€^ not appear that the assent of the peers was 
ever deemed necessary to the creation of dignities, as will be 
shewn in a subsequent chapter. ^* ^* 
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SECTION I. 

With respect to the various modes by which dignities may 
be created, it has been shewn that our dignities were originally 
feudal, and introduced into England, together with the rest of 
that system, by the Normans. That they were annexed to 
the possession of certain estates in land, and must have been 
created by a grant of those estates. 
Cai.i. § 14: $ 2. We have seen that dignities were created in this man- 
ner in France and in Normandy. In Scotland the same 
practice prevailed. Thus, in the printed case of the earldom 
of Sutherland, it is said, that the most ancient mode of con- 
ferring honours in Scotland was by erecting certain estates 
into an earldom, &c. and investing the grantee with diose 
estates, of which several instances are given. And in the re- 
turn made by the lords of sessions of Scotland in 17S9 to the 
house of lords, respecting the state of the Scotch peerage^ it is 
said, that before the reign of king James VI. titles of honour 
and dignity were created by erecting lands into earldoms and 
lordships. 
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$ 3. As ail the ancient grants of lands made by the con- 
queror and his sons to their followers, are now lost, there 
exists no instance of the crown's erecting an estate into a 
barony or earldom ; it is, however, admitted that such was the 
ancient practice. For lord Coke says, ^^ but now the ancient s Inst. 9. 
manner of creation is altered; for now, when the king creates 
a duke, a marquis, an earl, a viscount, or a baron, he seldom 
creates a dukedom, marquesdome, earldome, &c. ad sustin- 
endum nomen et onus, viz. to grant him manours, lands, tene- 
ments, &c. to hold of him in chiefe; for commonly upon 
creations the king grants to them created an annuity." And Rep. 
in lord Gerard's case, Wright, seijeant, says: — " The legal Ho^'aei. 
constitution of a barony is, when the king creates certain lands 
to be a barony." 

' $ 4. It also appears from our ancient records, that the dig^ 
nities of baron and earl, with a right of sitting in parliament, 
continued to be annexed to the possession of some feudal 
seigneuries or lordships for a long time after the Conquest, a 
fiurt which is fiilly admitted by all our eminent antiquaries; 
by Camden, Spelman, Dugdale, and Selden. It will there- 
fore be necessary to enquire into the nature of those manors, 
seigneuries or lordships, and to state the cases in which dig- 
nities have been held to be annexed to the possession of them. 

$ 5. It has been shewn in the preceding chapter that upon Origin and 

the establishment of the Normans in England, the conqueror ^^^^'^ of 

manors. 
conferred the estates of the Saxon thanes upon his principal 

followers, as strict feuds, to be held immediately of himself 

by homage fealty, and militaiy or other honorable services. 

The usual services reserved on these grants were the services 

of a certain number of knights ; and the persons who received 

them, in order to be able to perform their services, gave out 

by subinfeudation, portions of the lands to their followers, to 

be held of themselves by knight service ; reserving a tract of PeA, 

land round their castle, or mansion-house, for the mainten- 5,^^* 

iJo.Uop. 

ance of their own fiunily ; by which means their estates be* S 51. 
came feudal seigneuries, consisting of demesnes and services, 
and were called manors. 

§ 6. It has been shewn that to every grant <^ a feudum 

c 4 
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nobUe^ or feudum dignitatis^ a jurisdiction was always annexed. 
Li conformity to this practice, it may be presumed that in 
all the grants of lands made by the Conqueror and his sons, to 
be holden of the crown in capites a civil and criminal jurisdic- 
tion was given. For it appears from Dugdale's Monasticon, 
that in almost all the charters of lands granted by the crown 
to abbies, a civil and criminal jurisdiction was expressly given. 
And we know that from time immemorial every lord of a 
manor has exercised a jurisdiction over his tenants ; a fran«- 
chise which must have been originally derived from the crown. 
$ 7. The couit in which the lord of a manor exercised his 
jurisdiction was called curia baronis^ the court baron. And 

Cop. $31. lord Coke says: — " If we labour to search out the antiquity 
of these courts baron, we shall find them as ancient as manors 
themselves. For when the ancient kings of this realm, who 
had all the lands of England in demesne, did confer great 
quantities of land upon some great personages, with liberty to 
parcel the lands out to other inferior tenants, reserving such 
duties and services as they thought convenient; and to keep 
courts where they might redress misdemeanors, within their 
precincts, punish offences committed by their tenants, and 
decide and debate controversies arising within their jurisdic- 
tion, tliese courts were termed courts baron." 

$ 8. Every estate of this kind had a capital mansion on it, 
as of which the lands granted out to the tenants were held. 
And being the residence of the lord, it was called in old 
French manoiry a manendo, from which the whole acquired 
the name of manor. It is also called, and with more pro- 
priety, a lordship, being in fact a feudal seignory or dominium, 
annexed to the possession of the demesnes, over the tenants 
holding lands by a subinfeudation from the ancient proprietors 
of such demesnes, by certain services, with a jurisdiction over 

Cop. §31. those persons. And lord Coke says, "A manor in these 
days signifieth the jurisdiction and royalty incorporate, rather 
than the land or scite." 

Gloss. voce $ 9. Manerium (says Spelman) est feudum n6bile, paHim 

Muienum% iQassaUis^ quos tenentes vocamusy 6b certa servitia concessum i 
partim domino in usum familice suce, cum Jtirisdictione in 
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vassalhsy ob concessa pradia reseroaium. Qtue vassaUis conce- 
duntur^ terras didmus tenementalesj qua domino reservantur 
dominicales, Totum vera feodum dominium appellatuTj dim Coweli's 
barofUa. Unde curia qua huic praest jurisdictioni^ hodie curia ii^^xit.2' 
baronis nomen retinet. § 8. 

$ 10. The persons to whom the great lords granted lands, Suoerior 
to hold of them by knight service, were called valvasaresj of f^^^ ~ 
whom Spelman gives the following account: — Sunt ergg vol' manon. 
vasores mcyoresj qui non a rege immediate sed secunda vicefeuda vdvasoT* 
acceperunt^ sciL a ducibusy marchionibusy vel comitibus; hoc Seld. Id. 
est a r^gni vel r^s capitaneis. And Bracton says an estate ^ ^^' 
thus held was caUed wmorw. f."^^' 

$ 1 1* These valvasores mq^es again granted out portions 
of their lands to jBree persons, to be held of themselves iq 
socage, who were called valvasores minores^ by which mews 
the valvasores mqjores created manors of an inferior kind^ 
whereof they were the immediate lords; and the baron or 
king's tenant in capite was the lord paramount 

$ 12. In consequence of this practice, manors became di« 
vided into two sorts, which Bracton calls maneria capitalia et 
non capitalia. Et sciendum est quod manerium poterit esse per se 
ex pkaribus adificiis coad/uvatumy sive villis vel hamlettis adja-^ 
centibus. Poterit enim esse manerium et per se, et cumpluribus 
viUisj et cumpluribus hamlettis a J^entibus quorum nullum diet 
potest manerium per se^ sed villa sive hamletta. Poterit enim 
esse per se manerium eapitakj etplura continere sub se maneria 
non capitalia^ etplures villas et plures hamlettosj quasi sub uno 
capitCy et dominio uno. 

$13. The practice of creating inferior manors was effectually isEdw.i. 
prevented in the reign of king Edward L by the statute Quia ^{i\ 
Emptores Terrarum, which reciting the inconveniences arising 2 — 500. 
from subinfeudations, that is, from feofiments of lands, to be 
held of the feoffors, enacted, that upon every ftiture convey- 
ance of lands, the grantee should hold* of the chief lord, and 
not of the grantor. But these provisions not extending to the 
king's own tenants in capite^ the like law concerning them 
was declared by the statutes Prerogativa Begisj 17 £dw. 11. 
c. 6. and 4 £dw. III. c. 15., by which last all subinfeudations 
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preTious to the reign of king Edward I. were oonfirmed. But 
all subsequent to that period were left open to the king^s 
prerogative. 

oStor*" ^ ^*' ^^®7 ^^^ ®^ ^ manor held immediately of the 

manort crown, was during the first century after the Conquest, deemed 

baronies. ^ baron, and his manor a barony. Thus Spelman says : — 

€floM.yoce Maneriorum dominost etiam minores inter barones censeri tnani' 

**"®''* Jestum estf ad fidemfacit quod ipste ha curia taque hodie curia 

baroman nuncupantur. JEoo praterea Henrici Prim procerum 

appellatione computari videnttir omnes maneriorum dominie 

Nam quos in epigraphe 25. legum suarum proceres vocat, eos^ 

dem max in capite, barones sochnam suam habentes, exponit. 

$ 15. But although every manor held immediately of the 
crown, was originally a barony, and the lord thereof a 
member of the curia regis, and the magnum consilium^ yet 
when the barons where divided into mqjores and minores, it 
is probable that those only who possessed maneria capitalia, 
of which inferior manors were held, were considered as barones 
mqjores, and retained the dignity of barons ; while those who 
had but a manerium non capitate, were called barones minores; 
and the crown having ceased to summon them by particular 
writs to parliament, in the reign of king John, or that of king 
Henry III., they lost the dignity and appellation of baroti, 
and became mere lords of manors. 

§ 16. In course of time the manor or seignory to which die 
dignity of a baron was annexed, acquired the name of baronia : 
and it appears from all our ancient writers, that such estates 
were extremely common, for some centuries after the Conquest. 
Lib.iz.c.6. Thus we read in Glanville: — Morhio enim aliquo capitali 
barone, skttim baroniam in manu sua retinet rex, donee hares 
grantum suumfecerit de relevio, 

$ 17. It is thus enacted by king John's Jtfogna Charta, c. 42, 
— iSf atiquis tenuerit de aliqua escaeta, sicut de honore de WaUitig^ 
ford, Nottingham Boldn, et de aliis escaetis qua sunt in manu 
nostra, et sint baronia ; et obietit, hares ejus non det alium 
relevium, necfaciet nobis aliud servitium quam faceret baroni, 
87. b. ^i baronia esset in manu baronis. Bracton also says : — Item si 
dominus rex tenuerit aUquam baroniam, vel terram* And in 
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another place: — Ut si Juerit conterUio inter partes, in qua 
baroniay vel in ctffus/eodoj tenementum Juerit. 

$ 18. It has been stated that to every manor was annexed Had a civil 
a jurisdiction, and a court, called the court baron, for the ^^ j„^g. * 
exercise of it. The civil jurisdiction was called soca et sacha ; <iiction. 
the criminal infangthefe and outfangthefe. These latter words ^ ^ jq ' 
are thus explained by Spelman : — Significant latronem . infra 
captumj hoc est ii^ra manerium vel jurisdictionem alicufusj 
Jus habentis de eodem cognoscendi. Regale quidem privilegium, Barrington 
et in antiquis dijdomatibusj majoribus regnijrequenter concessum. j Hg„^ 4. 
Qui ipso hoc verbo talem assecuti sunt potestatem. 

$ 19. By the Magna Charta of 9 Hen. III. c. 17. sheriflfe of 
counties, constables of castles, escheators and coroners were 
prohibited from holding pleas of the crown. And lord Coke 
says i-^^^ Albeit the franchises of infangthiefe and outfangthiefe^ 
to be heard and determined within courts-baron belonging to 
manors, were within the said mischief yet we find, but not 
without great'inconvenience, that the same had some continu- 
ance after this act* But either by this act, or per etesuetudi- 
nem, for inconvenience, these franchises within manors are 
antiquated and gone.'' 

§ 20. It appears, however, from the Placita de Quo Warranto 
lately published by government, that in the reigns of the three 
first Edwards, a great number of lords of manors claimed and 
established a right to exercise a criminal jurisdiction in their 
courts baron* 

$ 21. Spelman was of opinion that the criminal jurisdiction 
constituted the difference between the barones majores and 
minores. — Barones autem antiqui estimati sunt, qui in suis do- Gloss.voce 
miniis de litibus cognoscebant, et latrociniis. Consuetudines 
habentes quos socj sac, toU, team, ing/angthefe et outfangthefe ap- 
pellant. Barones minores simpliciter sunt simplices viUarum 
maneriorumque domini, de quocunque tenentes, qui socham et 
sacham 'habentj id est, curiam et Jurisdictionem super vassaUis 
suis. Non autem summam justitiam, qua de vita vel membris 
decemant, sed humilem illam, ad pradia pertinentem, ex qua 
curue sua, base courts, L e. infimte nuncupantw. Uti etiam 
Valerius Publicola secures a Jascibus sejunxit. Ita antiquitas 
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barones major es a minaribus distrinxit ; istis tribuens justitiam 

infbnam^ ilUs vero summam atque regiam. 

Andaca- ^ 22. Every barony had a capital mansion upon it for the 

uon or residence of the lord. It was frequently a castle, or em-* 

castle. battled house, which no subject could erect without the 

Piac. de' king's licence. This was called c£qi>ut barcnia^ and was so 

^^t^^'& iq)propriated to the person entitled to the barony, that it 

9 Init. IS. could not be assigned to a widow for her dower. 

Idem. 31. } 23. Lord Coke says, — > <' Regularly every castle contains 

b. a manor," and where the caput baronia was a castle, the 

entire manor was called caput baronia ; which is confirmed 

by the following passage in Bracton : -* 

Bract. 95. In dectione xxri erit de cujusfeodo velit uxorem suam nomina^ 

Hmdotari. Dum tamen manerium iUudnansit caput baromcB i 

d pkara alia, habuerit maneriaj qua non sint capita baronize. 

Quia manerium quod est caput baranue integre remanebii 

haredi* 

1 Inst 51. $ ^4- In lo^ Hale's notes to the first Institute, published 

b. note. by j^jj^ Hargrave, he refers to the Qose Roll, 20 Hen. IIL 

m* 3*, pro uxore Roberti Fitzooalter / where a whole manor 

was reseised, because it was ccqmt baronia ; though assigned 

in dower by the husband. 

Pa. 17. $ ^^* Madox, in his Barorda Anglica, cites a record ill 

2 John, firom which it appears, that, a doubt having arisen 

concerning a knight's fee in Eaton, Elias Croc prayed, that 

he might have the judgement of the king^s court, whether his 

fether could alien that fee to his younger brother, in regard 

that it was a barony, and the caput honoris. Not, says Madox^ 

that it was an entire barony, for one knight's fee could not 

amount to a barony, but that it was a baronial fee, not barely 

a knight's fee. As if he had said, inasmuch as the said fee is 

baronial, and not only so^ but even the capital seat of the 

manor or barony. 

Idem. } 26. Madox also observes, that a city or town could not 

be the head of a barony. When a town was part of a 

barony, it was considered as part of the demesnes. But if 

there was a castle there, it was usually the head of the 
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barony. The castle belonging to the barony was an honorary 
part of it; the town a plebeian, or inferior part 

$ 27. Every barony was held in capites of the crown. Wm held 
Thus, in 24 Edw. III., Year Book, 66., one of the judges says, ^*^®^ ' 

— Acela diomus nous que la baronnie de M.Jiut tenu de nostre j 

seigneur le roiy en chief, sans mesne, come toutes les baronnies 
sont. And the second chapter of Magna Charta begins thus : 
'< Si quis comitum vel baronum nostrorum, sive aliorum tenentium 
de nobis in capite!* Upon which lord Coke observes, — " It ^ 1°*^ 7. 
is to be understood that of ancient times, as it evidently b. 
appeareth by this chapter, and by our books, every earldom ^l^***^^^ 
and barony were holden of the king in capites which 
proveth that both the dignities of the earl and baron, and 
the earldom and barony, were derived from the crown. 

% 28. Every barony in England (says Madox) was at one Buroda 
time or other created by the king. Originally, or in its first ^^ * 
creation, it moved from the king himself^ the chief lord of 
the whole realm; and could be holden immediately of no 
other lord. 

$ 29. It is somewhat singular that neither Dugdale nor Bythete- 
Selden has endeavoured to explain the nature of the tenure J^^a'L 
by which baronies were held ; although the words tenere per jeanty. 
haroniuia, or, per seroitium unius baronue, perpetually occur in 
our ancient writers and records. And that Madox, who has 
expressly treated of land baronies, is equally silent on this 
head. 

§ 30. There can be no doubt but that most of the ancient 
baronies were charged with the service of a certain number of 
knights ; this circumstance alone does not however distinguish 
them ftom other manors holden by knight service in capite ; 
of which there were many that were not baronies. And 
therefore something more than the service of a certain number 
of knights must have been necessary to constitute a barony. 

$91. In Mr. West* s Enquiry into the Manner of creating p^, ig^ 
Peers, is the following passage : — *' I think it clear that every 
barony was a teniure in capite, but then it is as clear that 
every tenure in capite was not xnce versd a barony; and since 
the term tenant is, or at least was, equally applicable to 
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all services ; what distinguishes a baron from all other tenants 

in capite cannot be want of mesnalty between himself and 

the crown ; but must be the reservation of some particular 

services, of a superior nature, which are implied in the phrase 

tenere per baraniam. 

6Coke*s $ 32. In the case of Sir Drew Drury, in the court of 

^''^^' wards, 5Ja.I., as reported by lord Coke, the two chief 

justices, and the chief baron, in the presence of the earl of 

Salisbury, after conference among themselves, declared, that 

*^ In ancient time every baron, &c. held his barony, &c. by 

grand seijeanty, as appeared 18 Ass. PL ult in Clifford's 

case, and the lord Cromwell's case, 2 Rep. 80. a., which 

service, as Littleton says, is called grand seijeanty, or 

magna serjentiaj because it is a greater or more worthy 

1 Instss2. service than knight service." And in lord Coke's comment 

^ on Littleton, it is said ~ *^ The lord Clifford did hold his 

barony, and the sherifiwick of Westmoreland, by grand ser- 

s Coke's jeanty in capite. And in lord Cromwell's case it is laid 

Rep. 81. a. down, that every barony in ancient time was held by grand 

seijeanty. 

$ SS. In the case of the county palatine of Wexford, 
as reported by Sir John Davies, earls palatine are said to 
have royal services, having power to create tenures in capite^ 
and also tenures by grand seijeanty ; for they had power to 
create baroas. 
Collinsy j 34r. In lord chief justice Crew's argument respecting the 

W.JoneSy office of great chamberlain of England, is the following 
^^^* passage : — *^ The earl of Arundel being seised in fee of the 

castle and manor of Arundel, being held by grand seijeanty, 
as all the ancient earldoms and baronies were/' And in Mr. 
Collins, Justice Doddridge's argument respecting the barony of Aber- 
gavenny, he says — *^ Barons by tenure are those which do 
any honor, &c. as head of their barony, per baroniamf which 
is called grand seijeanty. It is also stated in this last case, 
lo. 132. that the castle and honor of Abergavenny was originally 
granted to be holden jo^r baronianiy sive grand seijeanty. 

$ 35. These passages have not been noticed by any modem 
writer ; th^y ^pear, however, to carry considerable weight with 
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them, and are confinned by Spelman, a great authority, in 
whose Glossary, after explaining the words magna serjeantia^ 
comes the following passage : — Quin et jprocemm omnes digni" 
talesj sciL ducum^ marchionum^ comitumy vicecomitumy baronwn^ 
hoc tenentur servitio. 

$ S6. If we suppose that, upon the creation of a barony, 
the service of attending the king in his court, on the three 
great festivals, and at other times, when summoned, was 
specially reserved, the tenure would be grand serjeanty. For 
this might be considered as a special honorary service to the 
king. Now it appears firom a passage in the Constitutions of 
Clarendon, which were made in 10 Henry II., that such was the 
service due by every person holding per baroniam. For it is 
there declared that the bishops and great abbots should thence- 
forth hold their possessions of the king, stcui baroniajn, et 
sicut cateri barones debeni interesse judictis carta regis cum 
baronibusm And it will be shewn hereafter that those abbots 
who were not comprehended within this law, and did not 
hold per baroniam *, were not obliged to attend parliament, 
though summoned by the king's writ. 

§ 37. It is mentioned by Dugdale, that while baronies Preface to 
were by tenure, the husbands of women seised of such ""™™*^*^ 
baronies, were entitled to writs of summotis for, and liable to, 
perform the services annexed to such baronies, and conse^ 
quendy must have been bound to attend parliament when 
summoned. 

§ 38. As none of the ancient charters by which baronies 
were created are extant, it is impossible to say in what manner, 
and by what words, the service of attending the king's courts, 
which constituted the di£Eerence between a grant of a barony, 
and that of a manor, to be held by the service of one or more 
knights, was reserved. But after the nature of a barony, and 
the services due for it, were fully known and settled, the words 
tenendum per baroniam^ or per servitium unius baraniiey were 
generally used to denote that species of tenure. 

* Vide m/ra, the cases of the Abbot of St. James, near Northampton, ami 
of the Abbot of Leicester. 
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1 Inst. 97. $ S9. Thus lord Coke has cited a charter of king Stephen, 
^' by which he granted certain lands to the abbey of Feversham, 

in Kent, tenendum per baroniam. In another place he says 
s Inst 5. — ** If the king give land to one and his heirs, tenendum per 
5 Mod. 65 ^^^^i^^^ unius baraniaJ* And in a modem case^ lord chief 
19 Id. 84 justice Holt has said, ** A barony is where the king gives 
lands or rents to the person he designs to make a baron, and 
these he is to hold per baroniamJ' 
Relief of a § 4>0. By the feudal law, the lord, upon the death of his 
^*^^^' tenant, became entitled to a sum of money from the heir, as 
a fine or composition for the renewal of the investiture, which 
was called a relief. In Glanville's time the relief of a knight's 
fee was fixed at 100 shillings, but that of a barony was uncer- 
tain. De baroniis vera nihil cerium sfatuendum estyqidajuxta 
voluntatem et misericordiam domini regis sclent baronie capitales 
de releviis suis domino regi satisfacere, 

$ 41. The relief of earls and barons were, however, reduced 
to a certainty before the Magna Charta of king John, in which is 
the following clause: — Siqtdscomitumvelbaromem nostromm^sive 
altarum tenentium de nobis in capite^ per seroitium militare^ moT" 
' tuusjueritf et cum decesserit heres suuspknae etatisjuerit^ et relevi^ 

um debeat^ habeat hereditatem suamper antiquum relevium. Scilicet 
heres heredis comitiSj de baronia comitis integra^per centum Ubras, 
Heres vel heredes baronis de baronia integra^ per centum marcas. 
$ 42. In some ancient copies of the Magna Charta of king 
Henry III., referred to in the folio edition of the Statutes, 
published by government, the relief of a barony is stated to 
be centum Ubras, But this reading n^pears erroneous, and 
marcas to be the true one. For, 1st, An earldom was alway 
considered, not only on the continent, but also in England, as 
superior to, and of greater annual value than a barony ; there- 
fore the relief ought to be greater. 2dly, In the text of the old 
Coustumier of Normandy, c. 54., the relief of a baron is stated to 
be 100 livres; and in the Glossary the relief of an earl is said to be 
500 livres. By the laws of the Conqueror the relief of an earl 
consisted of eight horses, &c., and that of a baron of four horses, 
lib. ii. &c. Sdly, In Bracton is the following passage : — Quale sit ra- 
c. 36. fo. tionabilerelievium antijuumde/eodomilitaridistinguiturinCharta 
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Uberiaiumj c. 2« SciP de comitatu integro danda sunt c. 
Ubree de herede comitiSj pro relevio^ et de herede baronis pro s Inst. 7. 
iaronia int^a c marcau And this is the reading in the 7Rep.39l 
copy of Magna Charta published by lord Coke, which is ^- 
adopted by him, and by all the other writers of that age* 516. 

$ 43. It appears, however, from Madox's History of the 
Exchequer, that in the reign of king Henry IIL the sum of 
one hundred pounds was required for the relief of a barony* 
So that it was a matter of considerable importance to ascer« 
tain whether a person held his lands ^7^ baroniamj or by the 
senrice of a certain number of knights only. 

$ 44. In 9 Hen. III. Walter de Clifford was charged with Mad. 
100/. for his relief, as for a barony. But it beii^ found by c.io.'$4« 
inquisition that this Walter held of the king, in cctpite, by 
one knight's fee, and not by barony, he was acquitted of 93/. ' 
and half a mark, and charged for his relief with ten marks 
only. The words of the record are : — Quod per inquisitionem 
quam rex pnecepit jferif idem WaUerius tenuit de rege^ in capita 
perjeudum militis^ et turn per baroniam. 

§ 45. In 40 Henv III. the king took homage of William Idem. 
Longespee, son and heir of Idonea, late wife of W. Longespee, 
for all the lands which were Idonea's. The abbot of Pershore, 
the king's esdieator, was ordered to take security of WQliam^ 
for fifty shillings for hb relief. But afterwards, upon search- 
ing the roll of the exchequer, it was found that the said 
Idonea held of the king, in capite^ two baronies ; whereupon Vide Rot. 
it was adjudged by the court of exchequer that the said ^^ * 
William should pay to the king 200/. for his relief, for the 
baronies. 



$ 46. The different fees payable on doing homage to the Feet on 
king, by persons holding by barony, and by persons holding ^^"^f ^ 
by knight service, proves the distinction between the several 
tenures. By the statute of Westminster 2. IS Edw. I« c. 42., 
in which the fees of the marshal and chamberlain of the 
king^s house are regulated, it is ordered by the king, that 
where a marshal '' who asketh a palfrey of earls, barons, and 
others^ holding by a part of a barony, where they have 
done homage ; and nevertheless another palfrey, when they 
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are made knights ; tiie said marshal, of every earl and barony 
holding an entire barony, should be contented with one pal- 
frey, or with the price of it ; such as he had used to have 
of old." 
3liiit.463. $ 47. Lord Coke has observed on this passage, that the 
ancient price of the horse of a baron, holding by an entire 
barony, was ten pounds; and that of a knight, having, no 
part of a biarony, was five marks. 
Extent of § 48. With respect to the extent of a barony, it is said in 
^ "^* an ancient manuscript, called Modus tenendi Parliamentumj 
that a barony consisted of thirteen knights' fees and a* 
quarter. But though this work has been firequendy referred 
9 Inst 7. to by lord Coke, and some other writers, as a genuine 
piece of andquity, yet its authenticity has been controverted 
* by Mr. Selden and Mr. Prynne ; the former of whom sup-» 
poses it to have been an imposture of the time of.kingi 
Edward III. ; and the latter makes it an invention, as late as 
SI Hen. VI. 

$ 49. The best ground of presumption respecting the ex* 
tent of a barony is by comparing the relief due for it with the 
relief due for a knight's fee; for the relief being said to be 
a fourth part of the annual value of the feud, must have 
been in proportion to the quantum of property that descended 
to the heir. Now it has been stated, that in Glanville's time 
the relief of a knight's fee was five pounds, and supposing the 
relief of a barony to have been a hundred marks, as Bracton 
and all the writers of that time assert, a barony would consist 
of thirteen knights' fees, and a quarter, according to the 
Modus tenendi Parliamentunu But if the relief was 1002. it 
would consist of twenty knights' fees. 
Exch. $ 50. Madox observes that the baronies created by the 

&tfon^^ Conqueror and his sons, were much greater than those that 
Angl.&9. were created after, and consequendy contained a greater 
number of knights' fees. A distinction was therefore made 
between the baronies and knights' fees of the old feofiment> 
that is, those that were prior to the death of king Henry L 
and jthose that were created after; which are said to be of the 
new feoSment 
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§51* Mn Sdden was of opinion that a knight's' fee was Id. § 26. 
never estimated by the quantity of land contuned in it, or by 
its annual value. And that a barony never consisted of any 
certain number of knights' fees. In answer to the Modus 
tenendi Parliamentumj he has cited an escuage roll, which sets 
forth that upon the summons of all the king's barons in 
5 Edward I. to Worcester, for an expedition into Wales, 
several persons came before the constable and marshal to pre- 
sent their services, many of whom held their baronies by the 
service of five knights only. This does not, however, prove 
that the services reserved upon the original creation of those 
baronies were not much greater. For the number of knights' ^eld. Id. 
fees was at that time considerably less than in the time of the 
Conqueror, partly owing to the alienations that had bieen made 
by the barons, and partly firom the negligence of the constable 
and marshal, who had frequently accepted from the king^s 
barons a much smaller number of knights than they were 
bound to produce. 

^ 52. In support of the latter of these reasons, a passage 
from Madox's Baronia shall be transcribed : — *' When the Pft. ii5. 
summonses tzd habendum servitium had been issued, several of 
the barons and knights would appear before the constable and' 
marshal of the king's host, and would prefer one half^ a third, 
or may be a smaller part of their due service ; the constable 
and marshal, for want of better information, oftentimes ad-* 
mitted those inferior proffers, being probably in haste to com- 
plete their army, and to march against the enemy. And when ' 
those fidlacious proffers had been repeated, they served to 
make precedents against the king ; insomuch that the baron' 
would afterwards come into one of the king's courts, and' 
allege that his due service was but so much, and that he did* 
that service in such an army, and again in such an army, as 
appeared by the rolls of the marshalsey of the king's armies, 
or by certificate firom the constable or marshal of those armies. * 
And so the baron was usually acquitted against the king, even 
at the exchequer, for all service besides that which be had 
preferred and performed in the king's armies." 

§ 5S. Although it seems highly probable ,that none of the 

D 2 
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ancient baronies consisted originally of less than twenty 

knights' fees, yet many baronies contained a much greater 

Baronia number. For Madox has stated, from ancient records, some 

''' ' ^ ' instances of basonies held by the service of forty, fifty, and 

even one hundred knights. Thus, alllhough it might have been 

absolutely necessary (hat a t>arony should consist of at least 

twenty knights' fees, yet it was not restrained lo that number, 

Mad. but might contain many more. So that there must have been 

311 * ^* ^* '^ considerable inequality in ihe extent^and value of the ancient 

baronies. 
Divifible § 54. By the loustom of Normandy, the great fieft were not 
h^^ ^^ partible. Impartibilis dicitur kctreditas in qua divisionem 
Grand ^ffdlam inter JhUres -consuetudo pa true patitur sustinerL Ut 
Coutt. c Jiodo lorica^ comitatus et baronia^ et sergentaria. In imitation 
«f this law, a barony was considered in England as faodxaa 
inUgHan^ and always designed to be kept entire, for which 
reason it descended to the eldest son. But in course of time 
it appears to have been established that where there were only 
female heirs to a barony, or persons claiming under females, 
it was divisible, like any other estate; And each of the co- 
heirs held his or her share per partem baronia* Thus Madox 
fioroBia mentions instances of persons who held by a fiftieth, and even 
99^44 ^ -hundreth part of a barony. 

$ 54. Persons who held parts of baronies were obliged to 
pay for their relief according to the portion which they held ; 
as where a person held half a barony, he paid fifty pounds; 
and for a third of a barony, fifty marks. 

$ B6* Tliose who held a part of a barony appear to have 

eqoyed some of the privileges of barons, for in the case of 

Sir Ralph Einerden, who in IS Edw. ill. claimed to be dis- 

Asdie charged firom sitting on juries ; one of the judges asked him, 

^^* whether he held by barony, and had been summoned to 

18. ' pariiament as a baron? to which he answered that he held by 

part of a barony; whereupon he was discharged. And in the 

11^ cases of the Abbot oi Croyland, and Thomas de Fumival, 

Exfih. who in 19 Edw. III. were amerced as barons, they pleaded 

that they did not hold j?^ baraniam^ nee per partem baraniie* 

' 4 57* Where a partition was made of a barony between 
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daughters or sisters, the caput baronia was allotted to the 
eldest, jure einecia. Thus we read in Bracton : — De hoe Pa. 76. a. 
autem quad dieitur^ quod defeodo militari veniunt in divisionem 
capitdlia messuagioj et inter coharedes dividuntuTj hoc verum 
estf nisi capitate messuagium iUud sit caput eomitatuSf propter 
Jus gladiij quod dividi non podest^ vel caput baronia^ eastrum 
vet aUud beneficium^ et hoc ideo nesic caput per plures partiadas 
dividatuTj etplurajura comitumy vel baronidrum deoeniunt ad 
nihUum; per quod deficiat regnxan^ quod ex comitatibus et 
baroniis dicitur esse constitutunu 

§ 58. With respect ta the number of ancient baronies. Number of 
Matthew Paris, or his continuator, relates, that king Henry III. 
being at St Albans, and having occasion to speak of his 
brother Richard, earl' of Cornwall, who was chosen emperor 
of Germany, recjconed'first the names of the kings of England 
that were canonized for saints, and afterwards the names of 
the barons of Enghmd, that he could remember, which he 
found to be two hundred and fifty. Camden's copy had only 
one hundred' and* fifty ; and Selden observes that this latter 
number was probably the true reading; it appearing firom the 
Close BoHs, 47 Henry III. that the temporal barons by tenure^ 
being about one hundred and fifty, were called in that year 
by several writs, to be present, cum equis et arms^ ad haben^ 
dum seroitiunu 

• § 59. This calculation must, however, be understood^ to 
apply only to the* period when it was madi^ and'to the barones 
majdres only. For in the time of the Conqueror and that of 
his sonS) when every tenant in capite who had a manor was « 
barcm, the number must have been much greaten 

$90. But whatever Was the number- of baronies at that 
tim^ it could net be much increased, for no person could 
create ff barony but the king, and that onlyby agrant of a 
portion of die royal demesnes, whieh was seldom done. But 
it was usual to regrant such baronies as escheated or were 
forfisited. For these were* not destroyed by coming into the 
king^s hands, but continued to be baronies, in manu regis, Ezch.cio. 
and(as such might be granted out again, to hold, as formerly, S ^ 
per baroniam. 

n 3 
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Honon. ^61. It has been stated that there were in Normandy several 

noble fie& which were called honors ; in imitation of these^ 
many honors were created in England by the Conqueror, 

GIoM.voce which are thus described by Spelman : — Honor ab Anglo 
Narmannis dictum videtur uniuscujusque nuyoris baronisjeudale 
patrimonium, seu baronia; adjuncto plerumque sedis ejusdem 
capitalist out ipsius interdum baronis nomine. Denique uti 
manerium plurimis gaudet (interdum feudis sed plenanque) 
tenementis consuetttdirdbus servitiisj S^c, Ita honor plurima 
complectitur manerioj plurima feoda militarioy plurima regalia^ 
8fC. Dictus etiam hie dim est beneficium seu Jeudum regale: 
tentusque semper a rege in capite* 

§ 62. It appears from this description of an honor, that it 
was exactly similar to a great barony, of which inferior 

Exch.c.io. ^'^^'^^^ ^^^^ h^ld- I^ ^^ subject to the same relief as a 
S 4. barony ; and lord Coke says, an honor is the most noble 

1 Inst, 108. seignory of all others, originally created by the kin^ but 
^ might afterwards be granted to others. 

sRoU. Ab. § 63. It is said by Scrope, in Itin. Temp. Edw. III., that 

when the king grants an honor with the appurtenances, it is 

.more high than if a manor was granted with the appurte- 

Hardress. nances ; for to an honor by common intendment appertain 

^P* ^^' franchises, and by reason of those liberties and franchises, it 

is called an honor. 

§ 64. In the returns made by the king's immediate tenants, 
upon the marriage of Matilda, the eldest daughter of king 
Henry II., which ai'e contained in th<e Uber Niger Schacariiy 
published by Heame, tlie following honors are mentioned* 
The honor of William de Tracy, in Devonshire ; the honor 
of Bardestaple, in the same county; the honor of Warring- 
ford, in Berkshire; the honor of Berchamstede, in Hertford- 
shire, and the honor of Clare, in Suffolk. But there were a 
great many more honors, of which the names are mentioned 
in Cowell's Dictionary. 
Baron. 3. § 65. Madox says there were in England certain honors 
which were often called by Norman and other foreign names ; 
that is to say, sometimes by the English and sometimes by the 
foreign tiame. This happened when the same person was 
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lord of an honor in Normandy, or some other foreign oountryi 
and also of an honor in England. For example, William 
de Forz, de Force, or de Fortibus, was lord of the manor of 
Albemarle in Normandy : he was also lord of two honors in 
England, the honor of Holdemesse, and the honor of Skipton 
in Craven. These honors in England were sometimes called 
by the Noiman name, the honor of Albemarle. 

In like manner, the earl of Britanny was lord of the honor 
of Britanny in France, and also of the honor of Richmond in 
England. Tlie honor of Richmond was sometimes called by 
the foreign name, the honor of Britanny, or the honor of the 
earl of Britanny. 

$ 66. Every honor had a principal seat or mansion-house Mad.Bar.7 
upon it, which was called the caput honoris. It was commonly 
a castle, and, like a barony, if there was a town situated 
within its precincts, it could not be the aqnd honoris. Thus 
the town of Richmond in Yorkshire was part of the demesnes 
of the honor of Richmond; but the casde was the caput 
honoris. No wonder, therefore, says Madox, that in the 
register of that honor little or no mention was made of the 
town, while the castle was accurately described; and the 
several oflBcers, wards, and services of the casde were there 
particularly set down. For the castie was in its nature baro- 
nial, and superior, but the town was burgensic and inferior. 

§ 67. Madox observes, that when a great seignory or Baron. 12. 
honor came to the crown by escheat, it became vested in the 
king in the same plight to many purposes, as it was before 
vested in the tenant, conformably to the provisions of Magna Ante. 
Charta, cSl., and great care was taken by the king's revenue 
officers to distinguish between the king's original inheritance, 
and these honors or escheats. It was of importance to the 
crown, as well as to the tenants who held lands of these 
honors, to have that distinction preserved. For example, 
when the honor of Gloucesfer devolved to the crown by 
escheat, John de Torrington, a tenant in chivalry, holding 
of the king, as of that honor, was not bound to do personal 
service. 

D 4r 
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f 68. In the reign of king Henry VIII. an honor appears 
to have been considered as an illustrious manor or lordship^ 
or several manors united, having a ci^ital seat or mansion. 
Thus certain manors belonging to the crown were then created 
honors by act of parliament ; such as the manors of Hampton 
I^*« Court, AmpthiU, and Grafton. But Madox observes, that 
by those acts honors were created in name, and those places 
acquired some of the properties of honors, but in truth became 
honors of a new sort. For the essential property of an honor 
Tested in the king was, to be a barony escheated. Now if 
Hampton Court was not an escheat, or a barony escheated 
before the making of the act, it could not become an escheat 
or barony escheated by the act; which could not alter its 
nature. If a manor or estate vested in the crown was a part 
of the king's original inheritance, if it never was granted to an 
earl or baron, and did not come to the crown by escheat, it 
was not properly an honor. It might, indeed, be created an 
honor^ or nominal honor, but such creation could not alter 
the nature of it, or make it an honor in fact, that is, it would 
not make it a baronial estate, if not so before. 
All tenants $ 69^ All the proprietors of these baronial estates, or land 
am wa«"" haronies, were entitled to sit in the Magnum Consiliumj or par* 
notpeen. liament, till the reign of Henry III., who made a law, which 
c I. § 43. has been already stated, that.no person should come to par* 
liament without a writ of summons from the king ; and though 
it does not appear that this law applied to the principal 
I<^ barons, yet it is probable that the crown frequently availed 

itself of it, by omitting to summon the lesser barons, or thase 
Rot PtoL who acquired estates held per baroniam. For some passages 
v.u. 968. jjj ^jyj. ancient records prove that after the reign of Henry III. 

all tenants per baraniam were not parliamentary barons. 

Rot. Pftrl. J 70. Thus m 15 Edw. III. to a complaint made by the 

n, 58. * clergy, that the king's officers claimed tithes of them, his 

majesty answers : *' (^ ceux qui ieignent du roi per baronie^ 

et dofoent venir au parliament per somonse^ paient le ne^isme.^ 

Idem, And in a petition of the commons in 28 Edw. III. it is stated 

Pft« 25S 

ho. 9^/ ^c^t ^^ tenants of lords who held by barony, and were 
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summoned to parliament, claimed to be discharged firom con«^ 
tributing to the wages of knights of the shire.^ 

$ 71. In lord Coke's comment on Magna Charta^ he says, s Inst. 5. 
** It is to be understood that if the king give land to one, and 
his heirs, tenendum de rege per servititan baronue, he is no . 
lord ot parliament until he is called by writ to parliament 
And Mr. Elsynge, who was clerk of parliament in the reign of 
king James I., says, it appears firom the Inquisitiones post 
Mortem in the Tower, that many estates were held per 
baroniam by persons who were not reputed peers. 

§ 72. The town of Burford, in Shropshire, appears firom Spelm. 
fm inquisition taken in 40 Edw. III. to have been held of the ^'^^^'^ 
king, by the service of finding five men for the army of 
Wales; et per seroitium baronue,- whence the proprietors 
were called barons of Burford, but were not parliamentary 
barons* 

§ 73. Madox, in a note to the case of Thomas de Fumival, A°^ i* 
observes, that holding by barony, and being summoned to 
attend among the barons in parliament, were in those days 
veiy different things. And Mr. Selden, in his argument for 
the earl of Kent, respecting the barony of Grey, of Rnthyn, 
says, ** It b a rule that an honor or barony, or a tenure by 
barony, doth not enforce a conclusion that the possessed is a 
baron of parliament.'' 

§ 74* Mr. West observes, that in consequence of the law of P^ >8- 
king Heniy III. which has been already stated firom Camden, 
the circumstance of holding per baroniam did not make a 
parliamentary baron. And though every lord of parliament 
was a baron, yet every baron was not a lord of parliament* 
He cites the case of Sir Ralph Everden, who was dischai^ged Antess. 
firom sitting on juries, because he held by a part of a barony ; 
though it did not appear fix>m the writs of summons, that 
any man of that name was ever summoned to parliament; 
and says this privilege was not peculiar to an attendance on 
parliament, but incident to a tenure per baroniam. For 



* Sir R. Cotton, in his Abridgment of the Records, has translated it or, 
but it is clearly and in the printed Rolls. 
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although no barons had a right to come to parliament, but 

only those to whom writs were sent ; yet the lesser barons 

did, for some years, preserve all the other privileges incident 

to their tenure. 

But the § 75. There were, however, some estates to the possession 

dignity of of ^hich the digni^ of a baron, with a right to be summoned 

was an- to» and sit in parliament, was annexed, conformably to the 

nezed to principles of the feudal law, and the usaoe that then prevaUed 

tates. in France. 

§ 76. Thus the dignity of a parliamentary baron was for- 
•merly annexed to the manor or barony of Kingston Lisle in 
Berkshire, as appears from letters patent under the great 
seal, made with the authority of parliament, in 22 Hen. VI.^ 
in which it is expressly declared that the possessors of that 
manor had been, by reason of that possession, barons and 
lords Lisle ; and by that name had place and seat in par* 
liament from time immemorial. 

§ 77. These letters patent, after reciting that Warinus, lord 
Lisle was seised of the manor of Kingston Lisle, from whom 
it descended to John Talbot, as one of his heirs; proceeds 
in these words* : — Nos nedum pramissa verum etiam qualiter 
pricfatus Warinus et omnes antecessares sui^ ratione dominii et 
maner* pradictorum nomen et dignitatem baronis et domini de 
Usley a tempore quo memoria hominum non existit obtinuerunt 
et habueruntj ipsique et omnes successores sui ab eodem tenqxn-e 
per hujusmodi nomen^ loca et sessiones et alias pre-eminencias in 
parliamentis et consiliis regiisj tit eicteri barones regni jinglia a 
toto tempore priedicto habuerunt et (Atinuerunt, S^c. 4ie. Volumus 
et concedimus per presentesy eidem Johanni^JUio Johannis^ quod 
ipse et tueredes sui domini dictorum dominii et manerii deKing" 
ston Lisle ex nunc domini et barones de Lisle et barones ncbHes 
et p'oceres regni nostri habeantur^ teneantur et reputentur^ 
habeantque tumenstilum tituban et honorem baronum et dxmdn^ 
oruM de Lisle, ac sessiones in parliamentis et consiliis nostris, et 



* I have transcribed this and the following patent from the case of the 
barony of Lisle, published in 1790» by Abraham Atkins» Esq. the then 
possessor of the manor of Kingston Lisle ; which is there said to have 
been drawn up by the Honorable Hume CampbeU. 
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htredwn nostrorvm^ ac aliis locis quibuscunque inter alios 
barones regni nostri cum omnibus et omnimodis dignitatibus ac 
pre^eminentiis^statui baronis regni nostri pradidi ; etpriesertim 
statui dicta baroni€e de Lisle ab antiquo pertinentibus sive spec-- 
tantibus eisdem modo et forma in omnibus et per omnia tam in 
hgusmodi sessionibus quam cum, omnibus et omnimodis aliis pre- 
eminentis et dignitatibus quibuscunque prout pradictus Warinus 
seu aliquis alius baroniam et dominium pradictam ante fuse 
tempora habens et occupans, kabuit et tenuit. Habendum et 
tenendum nomen stilum titulum et honorem supradicta^ una cum 
sessionibus supradictis in parliamentis consiliis et locis pradictis, 
nee non omnibus et omnimodis dignitatibus et pre-eminentiis 
supradidis eidem Johanni^ JUio Johannis^ lueredibus et as- 
signatis suis^ imperpetuumj Sfc. 

§ 78. By other letters patent, in 15 Edward IV., reciting, 
as in the former ones, and that Edward Grey was seized in 
right, of Elizabeth, his wife, who was the grand-daughter 
and heir of the said John Talbot, of the lordship and 
manor of Kingston Lisle ; it is granted that the said Edward, 
and his heirs, of the body of the said Elizabeth, being lords 
of the said lordship and manor of Kingston Lisle, should be 
barons de Lisle, and should sit in parliament with the other 
barons of the realm : and the name, style, tide, and honor 
of baron Lisle is granted to him, to hold to him and his 
heirs on the body of the said Elizabeth begotten. 

$ 79. The castle and honor of Berkeley were granted by Baronv of 
king Henry IL to Robert Fitzharding, to hold to him and his ^^^^ 
hmsper baroniam from whom it descended to Thomas lord v.Lc.ssk 
Berkeley, who died in 5 Hen. V., and by the inquisition taken at 
his deadi it was found that the castle and manor of Berkeley 
were entailed by the grand&ther of the deceased, by a fine 
levied in 23 Edward IIL, on himself and the heirs male of 
his body ; and as the deceased left only a daughter, they 
descended on James de Berkeley, as cousin and next heir 
male to the deceased. And .Dugdale observes that this 
James, by virtue of the said entail, enjoyed the said castle 
and barony of Berkeley, and was summoned to parliament 
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IIS lord Berkeley in 9 Henry V., and to all the parliaments 
that were held in the time of king Henry VI. 

$ 80. In the reign of Henry VII^ William lord Berkeley, 
having no children, covenanted to assure the castle and manor 
of Berkeley, for want of issue of his own body, to king 
Henry VII. and the heirs male of his body, and for default 
of such issue to his own right heirs ; and settled the same 
accordingly. 

In consequence of this settlement, William lord Berkeley 
obtained the office of earl marshal and title of marquis to 
himself and the heirs male of his body ; and, dying without 
issue, the castle and manor of Berkeley devolved to the 
crown. 

Maurice de Berkeley, the brodier and heir of M^Uiam, 
never had the digni^ of baron Berkeley ; but, having re- 
covered several estates belonging to the family, he died in 
22 Henry VII., leaving Maurice, his eldest son, who was 
summoned to parliament in 14 Henry VIII. ; but had not the 
place of his ancestors, in regard that the casde of Berkeley 
and those lordships belonging thereto, which originally were 
the body ot that ancient barony, then remained in the crown, 
by virtue of the entail ; and therefore he sat in parliament as 
a new baron, in tlie lowest place ; of which, says Dugdale, 
he had no joy, considering the eminency of his ancestors, 
and the pre-eminency which they ever had. Though in 
point of prudence he was necessitated to submit, being there* 
unto persuaded by his counsel. Upon the death, however, 
of king Edward VI., who was the last heir male of the body 
of Henry VII., the reversion of Berkeley casde and all the 
estates limited by William to tliat king^ fell into the posp- 
Dyer» 108. session of Henry de Berkeley, as the right heir of William 
B.pl.8S. 1^^ ^^^ marquis of Berkeley; in consequence of which he 
Jouni.v.L was summoned to parliament in 4 & 5 Philip and Mary, 
^^^* and was seated in the place of the ancient barons of 

Berkeley. ♦ 

* In 1661, George Lord Berkeley petitioned his majesty for his place iki 
parliament aboTe and before lord I>elaware, sUting that Robert Fits* 
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i 81. Sir Thomas Fane, having married Mary, the only Barony of 
daughter and heir of the lord Abergavenny, claimed, in 1604>, ^^^' 
the barony of Abergavenny in right of his wife, as a barony CoY&dm^su 
by writ, and showed that king Richard 11. had caused a writ 
of summons to be directed to Sir William Beauchamp, to 
attend his parliament at York, where he appeared, and sat in 
the said parliameni; as a baron. That the said dignity de- 
scended to Edward Neville, the father of die smd Mary, who 
therefore as his heir general became entided to the dignity. 

Sir Edward Neville, who was the nephew and heir male to 
Henry the last lord of Abergavenny, claimed the dignity under 
the will of Geoi^ loid Bergavennyj made in 27 Henry VIII., 
by which he entailed the barony of Abergavenny, with all his 
other castles, lordships, honors, &c. on himself and the heirs 
male of his body, remainder to Sir Edward Neville and the 
heirs male of his body ; and deduced his pedigree as heir 
male of the body of Sir Edward Neville, to whom the estates 
«o entailed had descended by the fiulure of heirs male of 
Greorge; and insisted that the barony was annexed to the 
possession of the castle of Abergavenny. 

The case was referred by king James I. to the house of 
lords, where it was argued for seven days. * 

Seijeant Doddridge, who was counsel for Sir Edward 



luutiiiig^ grandson to the king of Denmark, the petitioner't lineal ancertor, 
had the honor of Berkeley granted to him and his heirs, by king Heniy II., 
to hold by barony; that from the said Robert descended \^]Iiam, who 
bong created marquis Berkeley by king Edward IV^ and entailing the said 
honor, for want of issue male of his own body, upon king Henry VIL; 
and the issue male of his body died without issue, whereby the said honor 
came to and was in the crown, until the death of king Edward VL, grand- 
son and hdr male to the said king Henry VIL That Sr Maurice Berkeley, 
knt^ nq>hewand heir to the said marquis, being summoned to parliament 
in 14 Henry VIIL, did by reason of that entail, sit no otherwise than as a 
puisne baron. And that upon the death of king Edward VI. without issue, 
Henry lord Berkeley, nephew and heir to the said Maurice, being not till 
that time in a capacity to challenge the place of his ancestors, was then 
underage. (Journ.T. 11. S57.} No resolution appears to have been 
made on this petition. 

* It appears from a MS. in the Harleian Collectioq^ No. 1749. That 
thb case was heard before the eari of Essex as earl marshall, assisted by 
the two chief justices and several peers* 
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Neville, stated the question to be, whether the barony of 
Abergavenny, with the title and dignity, was descended unto 
the lady, being the daughter and heir of Henry Neville,' the 
last baron of Abergavenny, or unto the special heir male, to 
whom the castle of Abergavenny, being anciently the head of 
the barony, was descended ; wherein two things were to be 
considered: 1^, Whether, within the realm of England, there 
were any baronies by tenure ; and whether baronia sit dignitas 
annexa feodo : that is, whether the heir male having the 
castle holden per baroniam should have the title ; or the heir 
general, who had not the castle. 2^, Whether by former 
precedents it might be shown that this barony had been 
guided by the lawful descent of the castle of Abergavenny, 
or whether the same had gone to the heir general, sundered 
from the casde. 

Those, who denied the existence of baronies by tenure, 
objected : first, that if there were any, then the grantee of them 
must hold by the same tenure as the feoffor, but that was per 
baroniam g apd therefore if such grant were made to person^ 
ignoble, they then would be noble, which was absurd. 
Secondly, it was evident that many manors which in former 
times were holden per baroniam were then in the possession 
of mean persons, who never claimed the title of baron. 
Thirdly, that there were some ancient barons, who had sold 
their casdes and yet retained their dignities. — To these ol>i> 
jections the seijeant answered: First, that if a baron by 
tenure aliened without licence, he forfeited his estate; which 
was seised by the king, and so the dignity was extinguished« 
If he aliened with the licence, such alienation was made^ 
either for the continuance of the dignity in his blood, by 
entailing it to some branch of his fiunily, or to a stranger. 

In the first case he mentioned several instances where the 
dignity was allowed to pass, and be enjoyed by the alienee ; 
particularly those of the earldoms of Warwick and Arundel^ 
Ante. ^^^ ^^ barony of Berkeley. And in the second case^ he 
mentioned several instances where the alienee had borne the 
name, and had the dignity of a baron in respect of such 
barony so aliened. And where such alienee had no dignity 
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before, be bad, in respect of that been summoned to par^ A^de infra» 
liament, and enjoyed the dignity. ^'^^' 

To the second objection he answered, it was true that 
ancient baronies were then in the hands of men, ignoble but the 
reasons were two-fold. 1^, Because they had been aliened by 
licence to them. 2^, Because such manors had come to the 
crown by way of reversion, escheat or forfeiture; and were 
granted again, reserving other services. 

•As to the third objection, that ancient barons had aliened 
their castles, and still retained their dignities ; he answered 
that such baronies were created by writ, in which the persons 
summoned were named by the principal place of their abode; 
and therefore, though they had aliened their castles or 
manors firom which they were named, yet they retained their 
dignities; 

The Serjeant then proceeded to show that the castle iand 
manor of Abergavenny were originally granted to be holden 
per baronican, sive grand seijeanty; that the barony was a 
very large seignoiy, and had petty barons holding thereof; 
and that the tide and dignity had de facto gone with the 
castle. 

It is said in the Journals — << That the question seemed Vol.ii.345. 
^ nevertheless not so perfectly and exactly resolved as might 
*^ give dear and undoubted satisfiu^tion to all the consciences 
<' or judgments of all the lords, for the precise point of right ; 
'< and yet so much was shewn and alledged on each side, as 
<< in the opinion of the house, if it might stand with the 
^ king's good pleasure and grace, made them both capable 
« and worthy of honor. It was therefore moved and sp 
^< agreed, that information should be given unto the king's 
<< mqesty of all the proceedings of the said court, in the 
^< matter; and that humble suit should be made to his 
^ majesty firom the lords, for the ennobling of both parties 
^ by way of restitution ; the one to the said barony of Aber- 
'^ gavenny, and the ancient place belonging to the same, and 
« the other to the barony of Le Despencer.'' 

King James agreed to the proposal of the house; but 
nevertheless required the lords to proceed to determine upon 
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which of the said candidates the dignity of the barony of 
Abergavenny should in their judgement be settled. The 
question was proposed by the lord chancellor, whether the 
heir male should have the dignity of Bergavenny ; and it was 
resolved by the greater number of voices for the heir male, 
that Neville should be restored to the barony of Bergavenny, 
and settled therein. 

A writ of summons was in consequence issued to Edward 
Neville, and he took his seat in the house as baron Ber- 
gavenny. 

$ 82. The last case in which a barony by tenure was en-* 
deavoured to be established, was that of Roos, or Ros, of 
Hameslake Trussbutt and Belvoir. A daim was made by lady 
Henry Fitzgerald to a coheirship in this barony, in 1805, as 
having been originally created by a writ of summons in 
49 Henry III., addressed to Robert de Ros, from whom it 
descended through a female heir to the fiunily of Manners, 
afterwards created earls and dukes of Rutland. 

Lady Henry Fitzgerald claimed to be one of the coheirs 
of Lady Frances Manners, who was one of the two daughters 
and coheirs of John the fourth earl of Rutland. The claim 
was opposed by the duke of Rutland, upon the ground that 
this was a barony by tenure ; for where an ancient baron, 
holding a baronial estate, that is, a castle or manor held of 
the king in capiteper baromant^ was summoned to parliament^ 
his tide did not arise from the writ of summons, but fit>m 
his barony, and he became a baron by tenure. 

That dignities of this kind went with the estate to which 
they were annexed, and where such estates descended to the 
heir general, the dignity descended in the same manner, but 
where the estates were entailed on the heirs male, the dignity 
descended to such heirs ; as in the cases of the earldom of 
Arundel, the baronies of Berkeley and Abergavenny. 

Hiat Robert de Ros, when summoned to parliament in 
49 Henry IIL, was seised of the manors of Hameslake and 
Trussbutt in his own right, and of the casde and honor of 
Belvoir in right of his wife, who was the daughter and heir 
of William de Albini. That all these manors were held of 
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the crown in capite per baroniam. That the manor of Ros, 
whereof he was also seized at that time, was not a baronial 
estate, being held of lord Iltzhugh by knight service. 

That Robert de Ros, being thus seized of three baronies 
at the time when the writ of summons of 49 Henry III. was 
addressed to him, must be taken to have been thereby re- 
cognised as an ancient baron, in right of those baronies which 
he then held, and not to have been created a baron by that 
writ. 

That although the baronies of Hameslake and Trussbutt 
had been aliened by the ancestors of the duke of Rudand, 
yet the honor and casde of Belvoir had always been in their 
possession, and had, descended from them to the duke of 
Rutland, fit>m which he contended that though the baronies 
of Hameslake and Trussbutt might be extinct, yet that the 
barony of Roos of Belvoir was a subsisting dignity,, annexed 
to the seisin and possession of the honor and casde of 
Belvoir, 

Mr. Adam, as counsel for lady Henry Fitisgerald, argued 
that the writ of summons of 49 Henry HI. created a barony 
descendible to heirs general. He did not deny generaUy the 
existence of dignities by tenure, but he conceived that the 
only dignides of this kind were those of Arundel and Aber- 
gavenny. 

He contended that a tenure per baroniam was not of itself 
parliamentary, and did not, therefore, give a right to sit in 
parliament, unless some acts connected it with a place in the 
house of lords. That there must be a reference in the writ 
of summons to the territory. In the present case, there was 
no reference ; the writ did not mention Hameslake, Trussbutt, 
or Belvoir : if it alluded to any territorial possession, it was 
to the manor of Ros. The writ was directed Roberto de Ros^ 
without reference to any territorial possession; and the 
fiimily being then possessed of several baronies, the writ 
alone did not make these baronies parliamentary : and though 
Hameslake was mentioned in subsequent writs, yet Trussbutt 
and Belvoir were not mentioned. The inserting of Hames- 
lake was evidently .for the purpose of distinguishing the 

E 
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person summoned from some other person of the same name^ 
And the baronial estate of Ebmeslake had long been 
alienated by an ancestor of the duke of Rutland. 

The attorney general (Sir Arthur Piggot) observed that 
the duke of Rutland's counsel had stated an argument to thia 
efibct: That the writ whidi was issued in 49 Henry III. to 
Robert de Ros created a barony by tenure, i^ at the time 
the writ issued, it could be shown that Robert de Ros had 
any barony in him. This argument would make a writ 
create a barony by tenure, if it could be shown that at the 
time when the writ issued, the person to trhom it was ad- 
dressed had any barony in him, without a reference to 
any word in the writ which connected the person with the 
tenure. 

In the case of Arundel, what gave the territorial dignity ? 
it was the possession of the castle. What in the case of 
Abergavenny ? it was the possession of the castle and honor 
that gave the title. In Berkeley the same. The castle and 
honor was that which in all those cases made the territorial 
dignity. But upon what grounds could it be said in this 
case that the writ created a barony and territorial honor ; by 
reference to nothing that was in the writ; by no reference to 
any castle or barony of Roos, or any other casde or barony. 
That the committee was to take the writ, in which there was 
no reference to Belvoir, Trussbutl, or Hameslake, and to 
enquire dehors the vmt, whether the person had any barony 
whatever, and if he had, then to turn that, contrary to the 
universal construction that had prevailed, into a territorial 
dignity. Robert de Ros had three baronies in 49 Henry III. 
Was he to say : It is true there is nothmg in this writ that 
has any reference to the property I possessed ; but I am at 
liberty to say that those three baronies were the motive which 
induced the king to issue the writ of summons ; and I may 
apply it as I please. I will alienate two of the three baronies, 
and still preserve a territorial honor, annexed to the barony 
that is not alienated. 

It would be necessary for the duke of Rutland to show 
some cases to prove that though a writ of summons had no 
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reference to territoryi yet if the person summoned was pos- 
sessed of a territory, it should now be construed for the 
first time to be a territorial dignity ; but there was no instance 
of such a construction. There were no words in the writ 
that could apply to any thing but the manor or estate of Ros, 
and that was not a barony, for it was not held of the crown 
in capite. 

The house of lords resolved, ^^ that after hearing what 9 May, 
<< had been alleged and proved on the part of the duke of 
*^ Rutland, the said duke was not entided to the barony 
<* claimed on the part of the coheirs of Robert de Ros." 

§ 83. In the time of the Saxons the bishops and abbots Ecclesi- 
held their lands free from all secular services, except the baronies 
trinoda necessitas ; namely, expeditio contra hosteniy pontium et Sdd. Id. 
arcium contraction et reparatio. But soon after the establish- 
ment of the Normans, they were charged with the same 
obligations of military service as laymen. Thus Matthew 
Paris says of Will. I., Episcopaius quoque et abbatias qtue 
baronias tenebant, {in pura et perpetua eli/mosina*) et eatenus 
ab omni serdtute seculari libertatem habuerunt^ sub servitute 
statuit militari / irrottdans singulos episcopos et abbatias pro 
vdbmtate sua, quot militeSf sibi et successoribus suis, hostilitatis 
tempore voluit a singulis exhiberi, Et rotulas kiyus ecclesiastics 
servitutis ponens in thesaurisj multos viros ecclesiasticos huic 
constitutioni pessinue reluctantesj a regno Jugavit* 

§ 84. In consequence of this alteration the bishops became 
tenants in capiteper baroniam, and were of course bound to 
attand the curia regis, which at that time was considered as 
a burthensome service. It is therefore probable that they did 
not willingly acquiesce in this change; for when the im- 
munities of the church were so much restrained, by the Con- 
stitutions of Clarendon, it was expressly declared, that the 
archbishops, bish(^, and great abbots, should hold their 
lands as baronies, and should attend the king's com*t, as well 
as the temporal barons. 



* These words were not in the manuscript used by Selden, but he 
inserted them upon the authority of Camden, and the latter part of the 
(fi^ chapter of the seventh book of GUanviile, S<{ld. Id. s. 19. 
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Spelm. ^ SS. Archiepiscopif episccpi, et univeni persona regni qui 

SelcLId/ ^ ^^^ tenerU in capitCj habeant possessiones suas de rege^ sicui 
§^* baroniam ; et inde respondeant justitiariis'et ministris regis : 

et sequantur etfadant omnes cansuetudines regias ; et sicut aeteri 
barones detent interesse judiciis curiie domini frgis, cum baron- 
ibuSf usque peroeniatur in judicio ad diminutionem membronan^ 
vel mortem* 

{ 86. The bishops were, however, always exempted from 
doing homage for their baronies, but were bound to take the 
Lib.9.ci. oftth of fealty. Thus GlanviUe says : " Episcapi vero conse- 
§ 8«. ' ^^i hamagiwnjacere turn solent domino regij etiam de baroniis 
suis : sed Jldelitatem cum juramentis interpositis ipsi prestare 
selent*^ This kind of fidelity is, however, now called homage, 
and is done by every bishop to the king. 

$ 87. The bishop of Sodor and Man is the only one who 
does not sit in the house of lords, and the reason ^ven by 
GlotkYoce Spelman is, because he does not hold immediately of the 
king, )but of the lord of Man ; so that he is not one of the 
king's tenants in capite. 
Rot. Pari. { 88. The Constitutions of Clarendon extended to all the 
abbots and conventual priors then holding in capite^ who 
were thereby bound to attend parliament when summoned. 
4 Imt. 44. But lord Coke observes, that unless an abbot or prior held 
X 2^' * his possessions per baroniam^ the king had no right to sum- 
mon him to parliament; nor was he bound to obey such 
summons, or to perform that service; because quoad sectdariaj 
he was mortuus in lege^ therefore not capable to have voice in 
parliament. And though such person had often been called 
by wit, and, defactoj had voice and place in parliament, yet 
if, in rei veritate^ he held not per baivmam, he ought to be 
discharged of that service, and to sit in parliament no more. 
This doctrine has been confirmed by the two following cases : 
Seld. Id. 5 89. In the reign of king Edward II., the abbot of St 
$'^' James, near Northampton, having been summoned to a 

parliament which was held at York, sent a canon of his house 
as his proxy, who, upon shewing to the chancellor that the 
said abbot nihil tenet de rege in capite^ nee per baroniam^ sed 
tanhm in puram etperpetuam eleemosynamy required that his 
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name should be erased from the list of the persons smmnoned, 
which was done accordingly. 

§ 90. In the reign of king Edward III. the abbot of Seld. Id. 
Leicester obtained letters patent from tliat prince, reciting 
that the abbey of Leicester was originally fomided by Robert 
Fitz Robert de Melan, earl of Leicester, inpuram etperpetuam 
eleemasynam. That the patronage thereof came to king 

' Henry III. by the forfeiture of Simon de Montfort ; and that 
the abbot did not hold any lands of the' crown per baroniam^ 
seu alio modoper quod adparliametUa seu consilia nostra venire 
teneatur ; nor had any of his predecessors (before the 
49 Hen. III., when all the abbots and priors were voluntarily 
summoned) been summoned. The king granted, for him and 
his heirs, that the said abbot and his successors should for 
ever be exonerated from coming to parliament. 

$ 91. These cases appear to furnish an additional proof 
that the tenure /ler baroniam was a species of grand serjeanty; Ante, u 
and that the service due for it was, originally, suit to the 
cwna regis ; and afterwards, attendance on parliament, when 
summoned by the king's writ 

$ 92. The right of archbishc^ and bishops to sit in parlia- 
ment is not derived from their ecclesiastical dignities, but 
from tlie temporal possessions to which they become entitled 
in right of their sees ; for it only commences when they have 
obtained the investiture of those possessions. And where a 
spiritual person is translated from cme see to another, he has 
no right to sit in parliament during the interval ; so that their 
seats in parliament are strictly derived from tenure; and thoy 
»re not styled peers of the realm, but only lords of parlia- 
ment. 

$. 9S. The dignity of earl was originally annexed to the Earldomf 

, possession of a particular tract of land ; and. there appear to ^^ tenors 
have been three different kinds of earldoms. The first was 
where the dignity was annexed to the seisin, and possession of 

' an entire county, ^mthjura regalia. In that case the county 
became palatine, and the person created earl thereof acquired 
foval jurisdiction, and royal sieignory. By reason of the royal 4 Inst. 204. 
:jjurisdiction the earl palatine had all tlie high courts, and Rep. igs. 
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, officers of justice, which the king had, with a dvil and cri- 
minal jurisdiction ; and by reason of his royal seignory, he 
had all the royal services and royal escheats which the king 
had ; so that in fact a county palatine was in every respect a 
feudal kingdom in itself, but held of a superior lord. 

§ 94. Thus the Conqueror granted the county of Chester 
to Hugh d'Avranche, to hold to him and his heirs, adeo 
S^(L£d. liberam ad gladium sicut ipse rex totam tenebat Angliam ad^ 
4 Inst. coronam suam. And lord C'oke says, that by this general 
grant Hugh earl of Chester had jura regalia within the 
couhty, and oonsecjuently had comitatum palatinum^ without 
any express words ; by force whereof he created eight barons 
to hold of him, who constituted his court, which was the first 
visible mark of a county palatine ; and also thereby acquired 
such a jurisdiction, that no inhabitant of that county ought to 
be called or compelled by any writ or process to appear to 
answer to any matter or cause out of the same county, except 
in cases of treason or error ; and that the king^s writ doth 
not come, or ought to be allowed or used, within the said 
county palatine, but under the seal of the said county. 

$ 95. The earl of Chester's barons had such large estates, 
that they gave out portions of them, to be held of them- 
selves, by which means they created manors, of which they 
were lords. And in Sir Peter Leicester's History imd An- 
tiquities of Chester, there is a charter of Ranulph earl of 
Chester made about the year 1218, by which he grants a 
jurisdiction to each of his barons, in all cases except criminal 
ones, in the following words : — Unusquisque eorum curiam suatn 
habeat liberamj ab omnibus placitis et querelis in atria mea 
motis ; exceptis placitis ad gladium meum pertinentibus, 
geld. Id. $ 96. The county of Pembroke was an ancient county pala- 

4 Inst. ^"^ '^^ ^^ ^^^ thereof was comes palatimis^ haymgjura regalia^ 
c. 40. with all things belonging to a county palatine. And by a charter 

of king Edward III. this county was granted to Lawrence lord 
Hastings, as the heir to Aymer de Valence, by the following 
words : — Quod quidem, quantum in nobis est^ sibi confirmamas 
ratificamus^etetiamapprobamus; volentes et concedentesut dictus 
Laurentius p^arogativam et honorem comitis ptdatini in terris 
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guas tenet de Juereditate dicti Audomari, adedplene, et eodem modo 
habeat et teneat^ sicut idem Audomarus illas kabuit et tenuity 
tempore quo decessit. 

§ 97. The bishops of Durham, since the conquest, have ^ !"**• 
had omnia Jura regalia^ et omnes libertates regales^ infra liberta- Seld.'ld. 
tern suam Dunelmensem. And in the reign of king Edward III. ^^- 
Tliomas bishop of Durham, to an information against him, 
pleaded, Quod ipse est comes paiatinusy et dominus regalis ctffus^ 
dam terra vocatce le bishoprique de Duresme^ et habet omnia 
jura regalia qua ad comitem palatinum, et dominum regalem 
pertinent J per se^ justitiaHos et ministros suos exercenda, 

$ 98. The criminal jurisdiction of earls palatine was re* 
strained by the statute 27 Hen. VIII. c. 24., by which it was 
enacted that no person should pardon felonies but the king, 
and that all original and judicial writs, and all indictments 
for treason, felony, and trespass, in every county palatine^ and 
other liberty, should be made only in the name of the king^ 
and his heirs, with an exception in &vour of the bishops of 
Durham. 

$ 99. Hie second kind of earldom was, where the king 
created a person earl of a county, without granting him the 
sebin and possession of the county itself^ or any of the 
franchises of an earl palatine ; but only the third part of the 
profits, or tertium denarium, arising from the pleas of the Ante,ci« 
county court; of which Selden has given two instances in the 
following charters : 

§ 100. Hgo Matildisj JSia regis Henrici^ et Anglorum do* Seld.Id. 
mina^ do et concedo Ganfredo de magna villa pro servitio suo^ ' ^^ 
et heredibus suis post eum hereditabiliter^ ut sit comes Essexia^ et 
habeat tertium denarium vicecomitatus de placitis, sicut comes 
habere debet in comitatu suo, 

§ 101. Henricus rex Anglia^ 4*^., sciatis me dedisse et con* 
cessisse comiti Alberico infeodo et hareditate tertium denmium de 
placitis comitatus Oxenfordscyre ut sit inde comes. Quare volo 
et Jlrmiter pracipio quod ipse et haredes sui hobeant inde 
comitatum suwn ita liberi et quiete et honorific^ sicut aliquis 
eomtum AngUa liberius et quietius et honorificentius habet. 
^ $ 102.. By these charters the grantees became earls of Essex 
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and Oxford, though they had not counties palatme. And m 
soipe cases, besides the teriium denariumj castles and lands 
were given. Thus in the charter by which tlie empress 
Maud created Milo de Gloucester earl of Hereford, which 
Feed. y.i. Jm^ (jQ^n published by Rymer, and is one of the most ancient 
extant, the words are — Sciatis mejecisse Milonetn de Gloucestria 
comitem de Hereford^ et dedisse ei motam Hereford cum Mo 
castelloj infeodo et her edit ate sibi et keredibus ms, tenen^ 
dum de me et heredtbus meis. Dedi etiam ei tertitm deno" 
riumplacitomm totius comitatus Hereford. Dedi etiam ei tria 
maneria in ipso comitatUj 4>c. 

§ lOS. The third kind of earldom was where the crown 
granted a considerable tract of land to a person to hold per 
servitium unius comitatus. Thus, in the Year Book of 
10 Hen. VIL pla. 5., one of the judges says: — <' When an earl 
is created, and certain lands given to him in his patent; by 
this means he has his name given to him, and also the lands ; 
and these lands constitute the county, that is, the earldom.'' 
s Inst. 9. But lord Coke says, if manors, lands, or an annuity be 
*'^^* granted to the earl for the support of his dignity, he will not 
hold those manors, lands, &c., per comitaivm^ or nomine 
comitis. 
field. Id. § 104. It is said by William of Malmesbury that king 
^ ' ' . Stephen created many earls, and much wasted the crown 
revenue upon them. Multos comites qui ante rum Juerant 
instituit. Applicatis possessionibus et redditibus qwe proprio 
jure regi competebant s and that several earls made by him 
were afterwards called imaginary or false earls; for king 
Henry IL, upon resuming the possessions of the crown, at 
the beginning of his reign, Deposuit guasdam imaginarios et 
pseudo comites^ quibus rex Stephanus omnia pene adjiscumperti-' 
nentia minus caute disfribuerat. 
Seld. Id. ^ 105. In the charters by which king Richard II. created 

10 

Henry Percy earl of Northumberland, and John Mowbray 
earl of Nottingham, the following clause is inserted. Volentes 
ulterius de gratia nostra spedali quod omnia castra daminia ma^ 
neria terra et tenementa qua eidem (Henricus)jure hereditaria 
vd adquisitione propria praafUe tenuit et possedit^ vel imposterum 
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est AabituruSf sub honore comitate^ et tamqmm parcelia dicti 
comitatus de aetero teneaiur. 

$ 106. Where an earldom became vested in the crown by 
forfeiture or escheat, and the lands belonging to it were 
fpranted to another person, the new grantee acquired the 
dignity of an earl. 

$ 107. Thus when the earldom of Leicester came to king Seld. Id. 
Henry IIL by the forfeiture of Simon de Montfort, hfe ' ^^* 
granted it to his son Edmund by these words : -^Sciatis quod 
• dedimus et concessimus EdmundoJlUo nostra pradicta comitatum 
honorem senescalcia terras et tenementa qua Juerunt prcefati 
Sitnonis inimici nostriy exceptis dominicis nostris^ habefidum et 
tenendum de nobis et lueredibus nostris eidem Edmundo et heredi- 
bus suis. imperpetuum^ Jhciendo seroitium inde debitum et con^ 
■suetum. And Mr. Selden observes, that under the words 
comiiatus Leicestria the dignity of earl was comprehended. 

§ 108. Where an earldom consisted of a particular tract Were 
of land it was, like a barony*, a feudal lordship or manor, ^^ ™^ 
4X>nsisting of demesnes and services, and. held of the crown, in 
,capite. It had also a principal mansion or castle upon it, ^ 
.which was called the caput comitatus^ and was entitled to the Bract. 76; 
-same privileges as the caput baronue. ^ 

$ 109. Where the earldom consisted of the tertium dena^ Spelm. 
rium of the pleas of the county, the ccqnd comitatus was fre- p ^ 
quently a fortified castle^ belonging to the croasmy of which the 
,earl possessed himseli^ as governor of the county. But this 
being productive of great inconvenience, it was enacted by the 
statute IS Richard 11. stat. 1. c 15. that the king^s castles 
and gaols, which were wont to be joined to the bodies of the 
counties, and were then severed, should be rejoined to the 
same counties. 

. § 110. To these earldoms an extensive jurisdiction, both 
dvil and criminal, was always given. And in the charter of Ante. " 
.crtetion of the earldom of Hereford there b an express grant 
of a civil and criminal jurisdiction, in the following words: 



* The word Barony is sometimes used for the estate of an earl, as In 
Magna Chalta* mhenfiarama comUit miegra Is.syQonynHHis with eaiidoni» 
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Cum soca et sacha toll team et infangeontheqf^ et cum omnibus 
conmetudinibus sicut unquam alius comes melius et konorabilius et 
quietius et Uberius et plenarius aliquod tenementum vel dominium 
de mCf in AngUa, vel unquam tenuit de aliquo antecessore meo. 

It was the same with the third sort of earldoms, to which a 
civil and criminal jurisdiction was miiformly annexed. 

$ 111. Earldoms were subject to relief as well as baronies. 
The antient relief of an earldom consisted of arms and horses. 
But the words of Magna Charta have been already stated, by 
which it was declared to be then lOOL ; and where the same 
person died seised of several earldoms, the heir paid a several 
relief for each of them. 

Id. $ 11. $ 112. Thus Selden has cited from the Rolls of the Exche- 
quer, 6 Edward III. the following entry, respecting the relief 
of John de Bohun, earl of Essex and Hereford ; his heir 
being required to answer to the king for the relief due upon 
his father's death : — Venitper attomatum suum et dat domino 
r^ ecu. Ubras ii. solidos iii. denarios pro relevio pr€etP Hum^ 
Jredi pairis sui^ de terris et tenementis pradictisj viddicet 
^ libras pro comitatu Essex, c. lilraspro comitatu Hereford^ ^c^ 

% lostd. $ lis. Lord Coke says, the heir of an earl or a baron may 
pay the relief expressed in Magna Charta without having the 
number of kn^hts' fees origmally required to constitute an 
earldom or barony. <* For if upon the creation of any earl the 
king did grant any manors, lands, or annuity, per comitatum 
et nomine comitiSf or sub nomine et honore comitis, or the like^ 
he should pay cL for reliei^ and so of the baron, mutatis mu^ 
iandis. For a special resovadon may derogate from the com- 
mon law ; but otherwise it is if the manors, lands, or annuity 
lie granted unto the earl, ut idem comes staium et fumorem 
comitis melius manutenere et supportare possit^ or ad sustinendum 

I Inft 83. wmien ei ionosj or the like ; for then the earl hddeth not^er 

^ . comitatum^ or nomine comitis J* 

$ 114. Hie possessions of an earl, as well as those of a ba^ 

ron, were frequently called honors. Thus the earldom of 

Richmond was, and is still called the honor of Richmond. 

,The earldom of Arundel was called the honor of Arundel. 

And when earldoms came unto the hands of tiie king by for- 
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feiture or escheat, they were distinguished from the ancient 
possessions of the crown by the name of honores comitum. So ^^ 
where a new earl was created of a forfeited or escheated earl- c. lo. § 4. 
dom, the possessions were usually granted to him by the name 
of honoris comitatus. 

$ 1 15. It appears from the passage already cited from Spel- Ante $ 55. 
man, that earldoms as well as baronies were held of the crown 
by the tenure of grand serjeanty, of which the service was, 
attendance on the curia regis and the magnum consilium on the 
great festivals, and at any other time when summoned. And 
where a person acquired the possession of an earldom, though 
for a particular estate, he was liable to the performance of this 
service as long as his estate lasted, as appears fit>m the fol- 
lowing instance. 

§ 116. Gilbert de Clare, earl of Gloucester and Hertford, Brooke's 
married Joan d' Acres, daughter to king Edward I., before Du^j^^ ' 
which the king had seised all his lands, but after the mar- Baronage, 
riage he granted them back to the earl and his wife, and the 
issue of their bodies. This Gilbert died in 1295, and his 
widow married Ralph de Monthermer, who, becoming seised 
in her right of the earldoms of Gloucester and Hertford, was 
summoned to parliament by the description o{ Modus de Monte I^« Ptti. 
Hermer comes Gloutf et Hertp^ during the life of his wife ; 
but on her death the earldoms devolved to her son, who was 
summoned as earl of Gloucester and Hertford ; and Monther- 
mer was summoned as a baron. 

$ 1 17* It is impossible to ascertain at what period the pos- The digni« 
session of an earldom ceased to confer a right to be sum- Annexed 
nioned to parlimneiit as an earl. But it appears from our to iome ' 
ancient records, that one great honor retained ^t quality 
for a considerable time. 

$ 118. The castle and honor of Arundd appear to have DugcLBar. 
been granted by king Henry II. to William de Albini, by llie * * 
name K^casteOum de Arundel cum Mo honore Antndelliy et cum c 9. $ 5. 
omnibus pertinentiis suis. From him it descended, through a Diigd.Bar. 
a female hdr, to John Iitzallan, who tra nsm itted it to his '^^ 
grandscm Richard Fltzallan. ** That this Ridiard, (says 
Dugdale), thus possessing the castle of Arundel, thereupon 
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enjoyed the honor, viz. the title of earl, without any formal 

creation, is dear enough from sundry authorities. First, 

from the letters of protection which he had in 26 Edward I. 

upon that expedition then made into Scodand, wherein he 

was, he being therein called JRichardus JUius ALanij comes 

ArundeU. Next, by that precept, 29 Edward L, directed to 

him from the king, whereby, taking notice that he had raised 

certain forces to march against Foulk Fitz-Warine, a great 

baron in Shropshire, he is therein also styled comes Arundell, 

As also by the inqubition taken after his death the next 

year, wherein he is also so called. Moreover that John his 

ancestor had that title before him, is evident from the king^^s 

mandate to the treasurer and barons of the exchequer, in 

35 Edward L to enquire what debts E^dmund, then earl of 

Arundel, son and heir to this last mentioned Richard, stood 

charged with, either in his own name, or in the name of any 

of his ancestors, in which mandate there is this expression : 

Quod idem Edmundus nobis tenetur ad scacharium pr€edictum in 

, cm. /. XVI. 5. IX. d. de duobus debitis qua inoeniurUur in rohdis 

scacharii nostri pnedictij sub nomine JohannisJUii Alani, quon^ 

dam comitis AnrndeUiaj antecessoris pradicti Edmundi, 4^" 

Earldom § ^^9. Upon the death of Thomas Fitzallan, earl of Arun- 

of Aruodei. j^l, in 4 Henry V. without issue, this earldom by reason of 

V ^ 32 u *"^ entail of the casde of Arundel, made by Richard earl of 

Vide ante Arundel, his grandfather, in 21 Edward III., descended on 

i^' Sir John Fitzallan, cousin and next heir male to the said 

Thomas. This John was summoned to parliament in 7 and 8 

Henry VI., by the title of John Arundel, comes Arundel che^ 

Rol.Parl. 'oolier. But in 1 1 Henry VI., being then in France upon the 

y.ly. 441. Jong's service, he exhibited his petition in parliament that he 

inight be accepted to his proper place there, and also in all 

, public councils, as earl of Arundel, by reason that his ances- 

' tors, earls of Arundel, lords of the castle, honor and seig- 

m 

nory of Arundel, had used to enjoy their place and seat in all 
parliaments and councils of the king, and his most noble pro- 
genitors, time out of mind, as lords of the castle, honor and 
seignory before expressed, whereunto the title was united and 
annexed, and which were then in his possession. 
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Upon the reading of this petition, John Mowbray duke of 
Norfolk, then a minor and in ward to the king, making claim 
to the same castle, honor and seignory, exhibited also his ' > " 
petition, claiming them as his right* 

The earl of Arundel stated his title, that Richard earl of 
Arundel, his ancestor, being seized of the said castle in his 
demesne as of fee, was earl of Arundel, by reason of the pos- 
session which he had thereof; which Richard being thus 
seised, by a fine levied in 21 Edward IIL, entailed it upon 
die issue male of his own body. That Thomas earl of Arun- 
del, grandson and lineal heir male to the same Richard, was 
then dead without issue, and by virtue of that entail the castle 
and seignory of Arundel descended to John earl of Arundel 
and lord Maltravers, to whom the claimant was son and heir* 

$ 120. An act was then passed reciting that the above pe- Idem, 449. 
titions were read, and maturely considered by the judges and ^* ^ ' 
the king's counsel; and it being considered that Richard 
Fitzallan, cousin and one of the coheirs to Hugh de Albini, 
some time earl of Arundel, was seized of the same castle, ho- 
nour, and seignory in his demesne as of fee, and that by rea- 
son thereof without any creation, he was thereupon earl of 
Arundel, and peaceably enjoyed the name, state, and honour 
of earl of Arundel, in all parliaments and councils^ as long as 
he lived, without any interruption or restraint. The king, 
therefore, well weighing the premises, and likewise consider- 
ing the many services done by this John in his realm of France 
and duchy of Normandy, desiring to do him all right therein, 
did, by the advice of the prelates, dukes, earls, and barons, 
then assembled in parliament, admit him to the place and 
seat in parliament of earl of Arundel, in the same manner as 
his ancestors earls of Arundel theretofore had the same; 
saving the rights of the king and of the duke of Norfolk. 

$ 121. It also appears from the rolls of parliament, that a Vol. v. us. 
dispute having arisen between William earl of Arundel and 
the earl of Devon, respecting their precedence in the parliar 
ment which was held at Westminster in 24 Henry VI., the 
king committed it to certain lords of the same parliament to ' - 
examine and decide ; and it not having been - then deddedj 
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the king in the parliament held in the 27th year of his reign, 
directed that the judges should examine the said matters and 
Antenna, report thereof; who seeing the premises, with an act exem- 
plified made in the eleventh year of the said king for John 
late earl of Arundel, brother of the said William, whose heir 
he was : they declared that it was matter of parliament, be- 
longing to the king, and to the lords spiritual and temporal* 
Howbeit that the said act made mention only that the said 
John late earl of Arundel, brother of the said William, whose 
heir he was, should have his seat, place, and pre-eminence, 
as eari of Arundel ; in which act it was not expressed in writ- 
ing, the heirs of the same late earl, notwithstanding that he 
was seised and inherited in the said castle, honor, and seig- 
nory of Arundel, whereto the said name, estate, and dignity 
was, and time that no mind was, had been united and an- 
nexed ; and by that reason he bore and held that name, and 
not by way of creation, as the same judges understood by the 
same act. And that it belcmged to be discussed and deter- 
mined by the king and his lords, and not otherwise. 

Whereupon the king determined and decreed that William 
then earl of Axundel, should have, keep, and enjoy his seat, 
place, and pre-eminence in the hi^ court of parliament, and 
elsewhere, as worshipfully as ever did any of his ancestors 
earls of Arundel afore that time, for him and his heirs for 
evermore, above the said earl of Devon and his heirs. 

§ 122. The castle and honor of Arundel descended to 
Henry Fitzallan earl of Arundel, who settled the same on his 
grandson, Philip Howard, the eldest son of Thomas duke of 
Norfolk, who was attainted of high treason, and beheaded in 
1572. This Philip Howard was summoned to parliament as 
earl of Arundel in 23 Elizabeth, and appears from the jour- 
nals to have sat in the place of the ancient earls of Arundel. 

§ 123. That he was summoned by reason of the possession 

of the castle and honor of Arundel appears from the foUow- 

Title Sus- ing passi^ in Vincent's notes on Raphe Brooke's Catalogue 

sex, p. 566. of NobUity : " And can master Yorke have any fuller satis- 

Aote^iis. faction touching that act (11 Henry VL) than the pursuit 

thereof in practice whidi hath since followed, whereof himself 
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in his memorie hath or might have seen an instance in tlie 
person of earl Philip, heir to Mary, second daughter and co- 
heir of Henry Fitz Allan, earl of Arundel, his mother, wife 
to Thomas duke of Norfolk, unto whom was conveyed the 
said castle of Arundel ; in right whereof he did assume the 
title of earl of Arundel (as Ri^he confesseth in his first edi- 
tion, though in his last he hath maliciously contradicted it), 
which being at the first stood upon, in respect of the late 
attainder of his &ther, and the bad and cloudy aspect of the 
times, he, notwithstanding, approved of his right thereunto 
before the lord treasurer Burleigh and other lords of her late 
majestie's council, by the seisin and possession of that castle, 
so descended to him (as may be testified by some honourable 
persons then present and yet living), and was therefore ac- 
cordingly received into the place and title of earl of Arundel^ 
and so sate in parliament almost two months before his re- 
storation in blood, as Raphe himself hath cited out of the 
journal book of parliament.'' 

$ 124. In 3 Charles I. Thomas earl of Arundel obtained a 
private act for annexing the castle and honor of Arundel to 
the title, name, and dignity of earl of Arundel, and for en- 
tailing the same ; of which the preamble shall be here tran- 
scribed. ** In all humble wise sheweth unto yoiur' most ex- 
cellent nuyes^, Thomas earl c^ Arundel and Surrey, earl 
marshall of England, lord Fitzallan Clun Oswaldestre and 
Maltravers, that whereas the title, name, and dignitie of earl 
of Arundel is and from the time whereof the memory of man 
is not to the contrary, hath been reall and local], and hath 
from the time i^oresaid, belonged unto and been used and en- 
joyed by himself and such of the ancestors of tlie late earl of 
Arundel as have had in them and enjoyed the inheritance of 
the castle, honour, and lordship of Arundel in the county of 
Sussex ; and by reason of the inheritance and seisin of the 
said castle, honour, and lordship, the said earl and his said 
ancestors from the time whereof the memory of man is not to 
the contrary, have been earls of Arundel, and have thereby 
had, used, and borne and enjoyed the title, name, and dignity 
iX earl of Ajundel, and thereby alsoe have, from the time 
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Mde infra, aForesaid, had and enjoyed their places in your miEtjestie's 
parliaments and councils and elsewhere as earls of Arun- 
del/' &c. 

Dukedoms $ 125. The dignity of duke was also originally annexed 

sliH • 1 * ^^ ^^^ possession of lands. For when king Edward III. 

§ 29. ' created the Black Prince duke of Cornwall, he gave 
him a charter, by which he granted to him the name and 
honor of duke of Cornwall^ the office of sheriff, with the 
power of nominating all future sheriils, together with several 
manors and franchises in Cornwall, which Selden says were 
erected into a duchy. 

Idem. § 136. The operative words of this charter are^ EidemJUio 

nostra nomen et honorem duds Camubies de communi assensu et 
concilio pnetatamm^ comitumj baranum^ 8^. dedimus. Ipsumque 
in ducem Comubia prafecimus et gladio cinximus sicid decet,' 
Et ne in dtMum verti poterit aliquaUter injuturum quid out 
quantum idem dux seu alii duces dicti loci qtupro tempore fuerint^ 
nomine ducatus pradicti habere debeant^ omnia in specie qu^e 
ad ipsum ducatum pertinere vobtmus^ hac carta nostra duximus 
inserenda. Dedimus itaque et concessimus pro nobis^ S^c. eidem 
JUio nostro sub nomine et honore duds dicti lodj castroj maneria^ 
terras et tenemental et alia subscripta^ S^c. habendum et tenendum 
ddem dud et ipsius et haredum suorum regum Anglue filiis 
primogenitis et dicti lod dudbus in regno AngUiB hpereditarie 
successurisj 4^. 

Idem. J 127. Selden states that king Edward III. created Henry 

earl of Lancaster duke of Lancaster for life in parliament; 
and the clause of investiture in the charter was only *- Nomen 
duds Lancastna imponimtiSj et ipsum de nomine duds dicti lod, 
per dncturam gladii pra^sentialiter investimus. And the county 
of Lancaster as a county palatine, with reference to that of 
Chester for example of jurisdiction, was given to him as the 
body of his duchy. 

4 InsL 36. § 128. Upon the death of Henry duke of Lancaster, king 
Edward III. conferred the duchy upon his son John for life, 
with royal jurisdiction, which is created in the following 
words: 

t Concessimus pro nobis et haredibus nostris pnefatoJUio nostra^ 
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quod ipse ad Mam vitam suam habeat infra comitatum LancastruB 
cattcellariam suam, ac brecia sua, sub sigiUo.suo, pro officio 
cancellarii, depuiando consignando justidarios suos, tarn, ad 
pladta corofUBy quam ad quacunque alia placita communem legem 
tangentia, tenenda, ac cognitiones eorundem ad quascunque exe^ 
culionesper brevia sua et ministros suosfaciendas. Et.^puEcun- 
que alia libertales etjura regalia, ad comitatum paUttinum perti-- 
nentia adeo liber e etintegre sicut comes Cestri€e irifra eundem 
comitatum Cestrice dignoscitur obtinere, 4^c, 

§ 1 29. These are the only dukedoms by tenure that were ever 
created in England, and both of them still exist. That of 
Lancaster in the hands of the crown, and that of Cornwall in 
those of the prince of Wales, whenever there is one ; it being 
so limited as always to vest in the eldest son, for the time 
being, of the king; and as soon as such eldest son acquires the s Rep. i. 
possession of the duchy, he becomes duke of Cornwall with- J^^ 
out any creation. 

§ 130. Mr. Madox has observed, that as without knight Dignities 
service tenure by barony could not subsist, it might therefore ^^^j^ 
be said, that by taking away tenure by knight service, which thesut 

\ Q fiift. XT 

was done by the statute 12 Charles II. c. 24., barony was 
virtually taken away. But if baronies be held by grand 
serjeanty, this observation is not well founded; for the 
honorary services incident to that tenure are not only pre- 
served by that act, but there is also an express proviso in it 
{§ 11.) for the preservation of feudal dignities, by which it is 
declared that nothing in the act ** shall infringe or hurt any 
title of honor, feudal or other, by which any person had or 
might have a right to sit in the lord's house of parliament, as 
to bis or their title of honor, or sitting in parliament, and the 
privileges belonging to them as peers." 

§ 131. In the case of the barony of Fitzwalter, which was Collins, 
heard before the privy council in 1 669, assisted by the two *®^* 
chief justices, sir John Keeling and sir John Vaughan, tiie chief 
bi^t>n sir Mathew Hale, and the chief seijeant, the attorney 
and soUcitor general, the counsel for one of the claimants 
affirmed that the same was a barony by tenure, and ought to 
go along with the land, which was denied by the counsel on 

F 
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the other side, who offered to argue upon the same. — '^ Upon 
which both parties being ordered to withdraw, and the nature 
of a barony by tenure being discussed, it was found to have 
been discontinued for many ages, and not in being, and so not 
fit to be revived, or to admit any pretence or right of suc- 
cession thereupon. And the pretence of a barony by tenure 
being dechired, for weighty reasons, not to be insisted on, 
the counsel were called in, &c." 
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SECTION I. 

It has been stated that dignities were originally created by DignitieB 
charter, containing a grant of the estate to which the dignity ^ 
was annexed *; and the charters by which the empress Maud 
created Ganfridus de magna villa earl of Essex, and Milo de 
Gloucester earl of Hereford, as also that by which king 
Henry 11. created Aubrey de Vere earl of Oxford, have been 
already inserted. But dignities, as personal honors, were ch.ii. 
also, in ancient times, created by royal chatter. 

§ 2. Thus we find, among the rolls of parliament, that in Vol.ii. 
36 Edward III. the chancellor declared to parliament the f?^* ^ 
king's intention to honor such of his sons as were of full age. 
That his son Lionel, who was then in Ireland, should be duke 
of Clarence; his son John, duke of Lancaster; and his son 
Edmund, earl of Cambridge. In this instance the dignities 
of Clarence and Cambridge were mere personal honors, that 

* Earls are said to have been sometimes created by mere nomination, 
and g;irdiDg the person named with a sword ; but it is probable, that in all 
those cases there was also a charter. 
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of Lancaster was territorial, and annexed to the possession of 
Lancashire. And it is said in the roll, that the king gave to 
the new earl of Cambridge a charter. 
Rot. Pari. $3. In 11 Richard IL the commons petitioned the king to 
2SO. ' confer some honor on his brother, Sir John Holland; in 
No. 44. consequence of which he, widi the consent of parliament, 
created him earl of Huntuigdon, by a charter which is in- 
serted in the rolls of parliament, of which the following are 
the operative words. PrefcUum Johannem Jratrem nostmm in 
comitem IIim£ a-eximus ipsumque in comitem com* pradicti cum 
titulo stilo ac nomine et honore eidem debitis tenore presentium 
preficimus et creamusj ac inde presentialiter investimusy et gladio 
cinximus prout decety habendU et tenend^ tittUum et stilum ac nth- 
men et honorem pnedicta eidem Johanni et heredibus masctdis de 
J^de corpore sue et corpm-e Elizabeth* uxoris sue legitime pt^oa^eatis 

IcL 264. 

tmperpetuum^ 

Id. 343. ^4. In 20 Richard II. the chancellor informed the parlia- 

ment that the king had created his cousin John de Beauford 
earl of Somerset, * and the charter is entered in the rolls of 

Id. 55$. parliament. In the next year there is in the same rolls an 
account of the creation of several dukes by charter. The 
countess of Norfolk was at the same time created a duchess 
for life ; and she being absent, her charter was sent to her. 

Investi- § 5. In most of the ancient charters there is a clause of in- 

^ , .' . , vestiture, conformable to the practice of the feudal law, which 

Seld. id. 

j 10. is generally in these words. Ipsumque N. Aupssmodi statu 

stilo titulo honore et dignitate per cinduram gladii insignimus 

investimus et realiter nobilitamusy et unam capam honoris et 

dignitatisj-atque circulum aureum super caput suumponimus. 

Aiite,$s. $ 6. In the creation of the dukedoms of Lancaster and 
Clarence, it is said in the rolls that the king did gird his son 
John with a sword, and set on his head a cap of fiir, and upon 
the same a circlet of pearls and gold, and named him duke of 
Lancaster ; and that, in like manner, the king girded his son 
Edmund with a sword, and named him earl of Cambridge. 

Id. § 10. $ ?• Selden says, if the person created were of a greater 

dignity before his creation, then his title was given him with- 
out anv clause of ceremonial investiture ; and so it seemed 
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without any actual investiture, as in that of king Henry VI. 
to John duke of Somerset, made earl of Kendal. He only 
grants him nomen stilum titulum et konot^em comitis de Kendal^ 
tdtra nomen ducts Somerset. 

§ 8. It was always the practice, whenever our monarchs Dignities 

bv writ. 

were desirous of convening a magnum consilium^ to call for the 
attendance of their nobles by writs of sunmions, addressed 
personally to each of them. In consequence of an article in 
the Magna Charta of king John, which has been already Ch.i. 
stated, particular writs were to be sent only to the majores 
barones. And after the law mentioned by Camden, that none 
but the great barons, and such others as were summoned by Id- $ 44* 
particular writs, should come to parliament, our best antiqua- 
ries agree that the crown acquired, or assumed, the preroga- 
tive of sending writs of summons to persons who were not 
possessed of baronies, by which they were seated among the 
peers. 

$ 9. This mode of creating dignities is supposed to have Dugd. 
been first adopted by king Henry III. For, in consequence gu^'j^^ 
of the barons' wars, which took place in that reign, a great CoUins, 
number of the ancient nobility were destroyed; and to make ^^®' 
up that deficiency, when a 4)arliament was summoned, after 
the death of Montfbrd earl of Leicester, the king sent writs of 
summons to several persons, not possessed of land baronies, 
who thereby became barons, and peers of parliament 

$ 10. There is no list of the persons summoned to the last 
parliament held by king Henry III. in which this innovation 
is supposed to have been practised ; though the list of the per- 
sons summoned to the parliament held by Montford in the 
same year, namely, 49 Henry III., is still extant, and has been 
published by Dugdale. 

$ 11. Selden observes, that in consequence of the practice Id.$ 22. 
of summoning persons to parliament who did not \\iAAper 
baroniam^ barons became divided into two sorts, — barons by 
writ and tenure, and barons by writ only. Barons by writ 
and tenure were such as having the possession of ancient 
baronies, were called by several writs to parliament, accord- 
ing to that clause in Magna Charta which relates to the 

F 3 
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barories majores. Barons by writ only were such as were 
called by the like writ of summons, although they had no 
possessions that were honorary baronies, or where barons by 
tenure had aliened their possessions, retaining their ancient 
place and dignity, they became, in consequence of such alien- 
ation, barons by writ only. 

$ 12. A dignity by writ is' therefore where the crown issues 
a writ of summons to a person who is not a peer, or tenant 
per baroniam, requiring him to come and attend parliament 
on a particular day, there to consult with the peers of the 
realm on certiun matters relating to the state. 

$ 1 3. This has been called a writ of personal summons, in 
order to distinguish it from those writs which were issued to 
persons possessed of land baronies ; and it seems to have 
Ch.ii.§8S. been held^ in the case of the barony of Roos, that unless a 
writ of this kind contains something by which it can be con- 
nected with a land barony, it will be deemed a writ of per- 
sonal summons. 
Form of a $ 14>. The form of a writ of summons to parliament is thus : 
Writ of jjftr, Sfc. dilecto etjideli nostra N. quia super quibusdam arduis 
Hales's negotiis^ nos et regnum nostrum c€eterosque proceres et magnates 
Lords <s 11. ^ eodem regno tangentibus qua sine vestra et eorum pnesentia 
Collins, nohtmus eapediri^ parliamentum nostrum tenere* et vobiscum 
super hits colloquium habere volumus et tractatum ; vobis manr- 
damns injlde et homagio quibus nobis tenemini^ Jirmiter in-- 
jungentes quod sitis ad nos apud Westmonasterium primo die 
mensis Augusti proximi Juturo^ vel saltern infra terminum diei 
Siibsequentis ad ultimum^ nobiscum super dictis negotiis tractaturi^ 
et vestrum consilium impensuri / et hoc nuUo modo amittatis* 
Teste me ipsoj S^c. 
Pettus on J 1 5- Writs of summons to parliament are of that species 
Parlia- usually called breoiq clausa^ because they are closed up witli 
yellow wax, and sealed with the great seal of England ; they 
are then sent with labels to every individual peer. 
Id. § 22. §16. Selden observes, that the writs of summons differed 

according to the quality of the persons to whom they were 
addressed. The spiritual barons were commanded to be 
present, in^fide et dilectione quibus nobis tenemini, as in that of 
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king Henry III. ; and the temporalf in Jtde et Aomagio, till 
about the middle of the reign of king Edward III.» when the 
words, in Jtde et ligeantia b^an to be used instead of them ; 
yet so that the word kamagio was afterwards also, in the 
same place, sometimes inserted. 

§17. The writs that were addressed to those persons who 
had place in parliamenC, but no voice^ as the judges, the 
attorney-general, and the king's Serjeants, commanded than, 
ui intenitis nobiscum et cum aeteris de consilio nostra s and 
sometimes, nobiscum oxAyf super pramissis tracUUuri^ vestrum^ 
que consilium impemuri: whereas that of the barons was, 
quod intersitis cum prcelatibus magnatibus et proceribus^ Sfc. ; a Hale's 
diflference which still continues. J11ri1d.11. 

§ 18. In these writs the temporal barons are usually stiled 
by their christian and surnames, or by their baronies in lien of 
tbetr surnames. In the old writs, the barons of Greystock 
and Stafford haye frequently the addition of baron. And in 
modem times, all barons are stiled chevalier. 

§ 19. Lord Hale has observed that the title dominusj in Juri«L of 
the writs to the lords, was in ancient limes yery rare ; but |^^ ^^^ 
they were directed WiUelmo de Grey^ chevalier ; and so in 
other writs at common law ; and the reason, as given by the 
<M books, was, because the king writes to none of his subjects 
by the name of lord. But in the time of king Henry VI. 
this was altered in many cases, for divers of the nobility arc 
summoned by the name of dominus ; as dominus de Say 
dominus de Terrors. 

$ 20. In almost all the ancient writs of summons, the title Colliiu, 
18 the surname of the person summoned, but in process of ^^^' 
time some of those additions which were first used to dis- 
tinguish the person summoned from some other of the same 
surname, were, by corruption, introduced as the true tide^ 
And where the dtle was not the surname of the party, but 
some other name, either that of an ancient fimiily from which 
the party was descended, through heirs female ; or of some 
place of note, from which the tide was taken, the practice 
WIS to omit the surname of the party, in the direetk>n of the 
writ 
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The per- § 21. A writ of summons has not the e£kct of conferring 
moned & dignity on the person summoned, till he has actually taken 
must 8it. jjjg ggg^ jjj parliament, by virtue of such writ ; so that where 
a person was summoned to parliament, by such a writ, and 
died before the parliament sat, it was resolved that he was 
not a peer. 
LordAber- $ ^^* ^ question arose in the parliament held in 8 James I., 
^yenny's whether Edward Nevill, who was called by writ to parlia- 
isRep.7o. ment in 2 and 3 Mary, and died before the parliament met, 
ilnstis.b ^ug 1^ baron or not. It was resolved by the lord chancellor, 
the two chief justices, and divers other justices there present : 
^^ Tliat the direction and delivery of the writ did not make 
^* him a baron or noble, until he came to parliament, and 
*^ there sat, according to the commandment of the writ ; for 
^* until that, the writ did not take effect And in the 
" S5 Henry VI., 46, and other books, he is called a peer of 
^* parliament, the which he cannot be until he sit in par- 
^* liament, and he cannot be of the parliament until the 
'* parliament begin. ' And forasmuch as he hath been made 
" a peer of parliament by writ (by which impliedly he is a 
<* baron), the writ hath no operation and efiect until he sit 
in parliament, there to consult with the king and the 
other nobles of the realm ; which command of the king 
^< by. his supersedeas may be countermanded. Or the said 
" Edward Nevill might have excused himself to the king ; 
<^ or he might have waived it, and submitted himself to his 
^^ fine, as one who is distrained to be a knight, or one learned 
" in the law is called to be a seijeant And when one is 
" called by writ to parliament, the order is that he be ap- 
<< parelled in his parliament robes, and his writ is openly read 
<< in the upper house, and he is brought into his place by 
'< two lords of parliament, and tlien he is adjudged in law 
" inter pares regni" 

§ 23. A person called to parliament by writ may take his 

seat by proxy; at least Camden mentions a case of this 

kind. 

Camden's Lord Thomas Howard, second son of the duke of Norfolk, 

Ann. anno ^^g called to parliament by writ in 34 Elizabeth ; but being 
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unable to attend on account of sickness, lord Scroop ivas 
introduced into the house of lords as his proxy or repre- 
sentative, between two barons, and was seated for him. 

§ 24. With respect to the proo& required of a sitting in 
parliament by virtue of a writ of summons, they will be 
stated in a subsequent chapter. Ch. vi. 

$ 25. Although writs of summons to parliament, whether Dignities 
addressed to persons never summoned before, or to ancient ^Je here- 
barons, or their descendants ; for in both cases the writs have ditary. 
in general been exactly similar ; do not contain any words 6f 
inheritance ; except in one instance, which will be mentioned 
hereafter, yet it appears to have been long settled, that where 
a person was summoned to parliament by the usual writ, and 
took his seat in the house of peers, under such writ, he ac- 
quired the dignity of a baron, not only for himself, but also 
for all his lineal descendants, both male and female. 

This doctrine has, however, been controverted by Mr. 
Prynne in his plea for the lords, and his register of par- 
liamentary writs ; by Mr. Elsynge in his manner of holding 
parliaments ; and by Mr. West in his enquiry into the manner 
of creating peers. The substance of their arguments may be 
thus reduced. 

$ 26. 1^. That in the writs of summons to parliament 
neither the words baron, barony, or heirs are to be found. 
And as the king cannot, by his letters patent, create any 
person a baron or peer, in fee or in tail, without express 
words of creation and limitation in the patent, for that pur- 1"^- 
pose ; and as in all the patents that passed from 20 Hen. VIII. 
there was, not only a special clause inserted for creating the 
patentees barons, but also for enabling them and their heirs, 
or the heirs of their bodies, to hold and possess a seat and 
place in parliament ; it seemed equally necessary, that special 
words of limitation should be inserted in writs of summons 
to persons who were not at the time peers of parliament. 

$ 27. 2^. It was a known rule of law that the king's grants 
coidd not enure to two intents,/ especially where one of them 
was clearly expressed, and the other not. Now if a writ of 
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summons did create any person a baron or peer, it operated 
by way of grant, which must be by the implication of an 
intent, not only not expressed, but perfectly foreign to that 
which was, and therefore at least in every thing but a writ of 
summons, could be in law only intended. For the intention 
of the king, clearly expressed in the writ, was not to create 
the person summoned a baron, but only to consult and treat 
with him concerning the affairs of the nation, which certainly 
might be done without his being a baron. 

$ 28. 3^. If a writ of summons alone ennobled a person to 
whom it was addressed, and his descendants, then were all 
the judges, the king's seijeants at law, the masters in chancery, 
and several other persons ennobled; for they received writs 
of sununons, neariy similar at one time, and exacdy similar 
at another, to those that were issued to the earls and barons, 
and attended parliament in pursuance of those writs, yet they 
never claimed to be peers. 

§ 29. 4fi. It appeared firom the lists of the ancient writs of 
summons, that during the reigns of the first three Edwards, 
some persons received writs of summons to parliament only 
once, some twice, and some during their lives, but none were 
sent to their descendants. 

§ SO. There is certainly sufficient grounds here stated for 
concluding that a mere sitting in parliament, under a writ of 
summons, was not in early times sufficient to create an here- 
ditary dignity, but that some additional act was necessary, 
and this conclusion is supported by the following passages in 
Dugdale's Baronage. 
Vol. ii. James Fiennes, in 25 Henry VI., by reason that Joan, his 

mother, was third sister and coheir to William de Say, a 
descendant of the former barcxis Say, by a special writ, 
bearing date at St Edmundsbury, 3 Martii^ had summons to 
that parliament then held there, by the title of lord Say and 
Sele; whereupon the third day after, in consideration of his 
eminent services performed, as well beyond the seas, as in 
this realm of England, he was, in open parliament, there by 
the assent of the lords spiritual and temporal, advanced to the 
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degree and digni^ of a baron c€ this realm, by the.same title 
oflord Say and Sele; and to the heirs of his body.* 

William Paget, upon the Sd December, 4 Edward VL, was Id. Pa. 
called by writ to the parliament then sitting, by the name of 
lord Paget, of Beaudsert, in com. Staff., and took his place 
there amongst the peers ; after which, upon the 19th of 
January next ensuing he had his solemn creation to that 
honor.f 

§81. It does not, however, appear from these • passages, 
what the form of this solemn creation to the honor was. Mr. 
Elsjmge thought that investiture with robes was necessary to 
ennoble a person summoned by writ, so as to render his dig* 
nity hereditary; and this is strongly confirmed by the language 
of the judges in lord Abergavenny's case, who says, ^ and i2Rys.70. 
where one is called by writ to parliament, the order is that he 
be apparelled in his parliamentary robes, and his writ is 
openly read in the upper house, and he is brought into his 
place by two lords of parliament, and then he is adjudged in 
law, inter pares regnl.^* 

§ 32. An ancient manuscript in the Harleian Collection^ 
No. 5127, entitled, " Of Honorary Titles in England," con- 
tains the following account of the creation of a baron by writ. 
<< The way of making a baron \}y writ is after this manner. 
First, he is brought by garter king at arms, in his surcoat, 
to the lord chancellor, between two of the youngest barons, 
who beare the robe of a baron. Then he shews his writ of 
prescript, which the chancellor reads, then congratulates him 
as a baron, and invests him with those robes, and sends him 
back to his place ; then is the writ delivered to the clerk of 
parliament, and he, by garter, shewed to the barons, is placed 
in the house of peers ; and from thence b the title of a baron 
allowed him as hereditary." 



* I have examined the roll of this parliament, and found nothing in it 
respecting this creation. 

t Nothinf^ of this, however, appears on the journals. The entry on the 
3d December, b Willielmus Paget, miles, &c. acursitui per breve regium 
ad parlianientuniy nomine domini Paget de Beaudesert, hodie admissut est 
inter proeeres, et hcatus inter baronet regni. Journals, vol. i. 565, 
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§ 33. It must be supposed that this writ of prescript, as it 
is called, was not the usual writ of summons, but an ad- 
ditional warrant from the crown, addressed to the lord chan- 
cellor, and commanding him to invest the person summoned 
with the robes of a baron, for otherwise every person sum- 
moned by writ would have been equally entitled to investiture 
with /robes ; whereas it is quite certain this could not have 
been so, for the descendants of a great many persons who had 
been summoned by the usual writ, and had sat in parliament, 
were never summoned. 

$ 34. If the preceding authorities be admitted, it will follow 
that formerly a barony by writ was a personal dignity, uncon- 
nected with any particular casde, manor, or estate in land ; 
which was created by a writ of summons, and a solemn in- 
vestiture with robes, of the person so summoned, in full 
parliament. 

§ 35. It is not known at what time the practice of investiture 
with robes ceased : but it appears to have been fully settled 
ilnst9.b. and admitted when lord Coke wrote that a writ of summons 
^^' to parliament, and a sitting in pursuance thereof, as a peer, 

except in die case of a spiritual person, operated as a creation 
of a barony, descendible to the lineal heirs, or heirs of the 
body, both male and female, of the person so summoned ; 
and this doctrine has been confirmed by so many decisions, 
that it is not to be now shaken. 
Ante, § 28. $ 36. Thus, in the case of lord Abergavenny, it appears to 
have been admitted by the lord chancellor, and the judges 
who attended on that occasion, that if Edward Nevill had 
taken his seat under the writ of summons, he would have ac- 
quired a barony, descendible to all his lineal heirs. But this 
point was more fully discussed, and distinctly settled in the 
case of the barony of Clifton in the year 1673, and in that of 
the barony of Willoughby de Broke in 1694, which will be 
stated in a subsequent chapter. 

$ 37. The mode of descent may, however, be restrained by 

Suinm. ^^ ^^^ ^^ summons to heirs male only. Thus Dugdale has 

^*i- given an instance of a writ of summons issued in 27 Henry VI. 

to Henry Bromflete, in which the following clause is inserted, 
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volumus enim vos et heredes vestros masculos, de corpore vestro 
exeuntesj barones de Vesey existere* But there appears no 
other histance of this kind. 

§ 38. It was resolved by the house of lords, in the follow- 
ing case, that a single writ of summons issued to a person in 
the reign of king Edward I. without any proof of a sitting 
under it, did not create an hereditary barony. 

$ S9. In 1677, John lord Frescheville presented *a petition 
to the king, stating that he, as lineal heir male of Raphe de 
Frescheville of Stavely, who had summons to parliament 
amongst the barons of the realm, in the 25th year of king 
Edward I. had been advanced to the tide and dignity of a 
baron of the realm, by letters patent, dated 16th March, 
16 Charles 11. 

That upon a solemn debate in the house of peers, in the Infra, c. ▼• 
case of the lady Catherine O'Brien, lineal heir to Gervase 
lord Clifton, it was resolved that the said Gervase Clifton, 
being simmioned to parliament by a special writ, and sitting 
in parliament accordingly, was a peer and baron of the realm, 
and his blood thereby ennpbled. The petitioner therefore 
conceiving, that by the same reason the blood of his lineal 
ancestor, by that summons and sitting in parliament, in the 
time of king Edward I. ; being then ennobled, and there never 
having been any attainder in his fiunily which might legally 
interrupt his claim to the honor of his said ancestor : so that 
he had a just right and title thereunto. He therefore claimed 
the same place and precedence as his said ancestor anciently 
had and enjoyed. 

This petition was referred to the attorney general, sir Wil- 
liam Jones, who made the following report on it 

'* I have examined the contents of this petition, and do find 
by a copy of the record, attested by the keeper of your ma^- 
jesty's records within the tower, that Raphe de Frescheville 
was among the barons summoned by writ to the parliament 
held in 25 Edward I. It also appears unto me by several 
pedigrees of credit and antiquity that the now lord Fresche- 
ville is lineally descended as heir, both general and male from 
the said Raphe de Frescheville ; but it doth not appear by any* 
evidence that the said Rc^pbe or any of his descendants (till 
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your ini^esty's creation of the now lord Frescheville) were ever 
sununooed or sat in parliament, after the said parliament of 
25 Edward I. And therefore my humble opmion to your 
majes^ is that you would be graciously pleased to refer the 
consideration of this petition to the peers now in parliament 
assembled.** 

Hie petition was accordingly referred to the house of lords ; 
where sir W. Jones was heard against the claim on behalf of 
the crown. He said, that, supposing a summons to parlia- 
ment by writ did give an estate of inheritance, yet this must 
be understood when there had been a sitting upon it Here 
the not repeating the summons was an evidence of not sitting. 
It had been objected that there was no evidence of any sitting 
till the time of Henry VIII., when journals first began. But 
it was one thin^ where writs of summons had been ofiien re- 
peated, another where they never issued but once. 

If a man sued by the name of a lord, and the defendant 
denied him to be a lord, this must be tried by the records of 
parliament What, by the writs of summons ? No, but by 
his sitting. The register, 28? had the form of certifying for 
a lord of parliament Quia pnrfatus A. B. tmus baronum ad 
parliametUum nostrum verUerUium ex summonitione regia^ Sfc^ 
But the truth was that anciently a writ of summons and sitting 
upon it did not make a baron in fee. Anciently there were 
barons by tenure, but it would be hard to show they were 
always tlie same. Among the spiritualty it was plain, some- 
times one abbot was called, and afterwards omitted; some- 
times a dean : but no such thing could be now. So likewise 
among the temporalty. It was a strong proof that anciently 
a writ of summons did not create a fee simple, nor give aright 
of inheritance ; for then they could not be refused to be re- 
peated, as they often were. Dugdale's Baronage had many 
instances of lords once called, and then left out And it was 
fiuniliar with king Edward L to omit the sons if they were not 
answerable to their parents.* 



^ I am indebted for this note of sir William Jones's argument, which is 
taken from lord chancellor Nottingham's manuscripts, to the kindness and 
liberality of the late Francis Hai^grave, esq. 
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The following entry appears in the journals : '< The house Vol. xiii. 
this day heard his majesty's attorney general, to argue on his 
majesty's behalf, concerning the petition of John lord Fresche^ 
vUle to his majesty, prajring that he, being heir male to Ralph 
Freschville of Stavely, who had summons to parliament in 
25 Edward I., might be admitted to the same place and pre- 
cedency in parliament as his said ancestor had. The house, 
upon full and mature consideration, gave his majesty an ac- 
count thereof as follows : That the lords spiritual and temporal 
in parliament assembled have examined the matter referred by 

his majesty to this house upon the petition of the lord Fresche- 

ville's claiming a higher place in parliament, as heir male and 

general to Ralph FreschviUe of Stavely, summoned to parlia- 
ment in 25 Edward I., and do not find sufficient ground to 

advise his majesty to allow the claim of the petitioner." 

§ 40. Sir W. Blackstone says, some were of opinion that i Comm. 

there must be at least two writs of summons, and a sitting in whitlock 

two distinct parliaments, to evidence an hereditary barony; ofPtarlia. 

but this is a mistake, for in the case of the barony of Clifton, Collinfl» 

there was but one writ, and a sitting under it, which was held ^^- 

suffident to create a barony. », c.v. 

$ 41. The irregularities mentioned by Prynne and West, 

in the summoning peers to parliament arose, partly from the 

drcirnistance that many persons were summoned to parlia^ ' ' 

ment by writ, without being invested with robes, and so not 

created hereditary peers, and partly from several other causes. 
§ 42. Thus Mr. Elsynge mentions that in 10 Edward III. 

thirteen barons were omitted, because they were in Scotland, 

or beyond the seas. That in 46 Edward III. and in divers 

years of king Henry V. few earls and barons were summoned, 

the king being then making war in France, and such omissions 

were thought to be no disparagement to their honor. 

§ 43. It has been already stated from Dugdale, that while Preface to I 

haronies were by tenure the husbands of women, seised of Summons. 

such baronies, were entitled to writs of summons for, and 

liable to perform the services annexed to such baronies ; but 

he observes that such writs of summons did not ennoble their 

descendants. 
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§ 44. Writs of .6UQimons might also have been omitted, 

where the person formerly summoned, or his descendants, 

had not a sufficient estate to support the dignity. Thus we 

Baronage, read in Dugdale, that William, the second lord Say and Sele 

grew necessitated to mortgage the greater part of his lands, so 

that afterwards the barony became extinct. 

12 Rys. « 45. It is said in lord Shrewsbury's case, that if a noble- 

107. . . . , . , 

man want possessions to mamtam his estate, he cannot press 

the king in justice to grant him a writ to call him to parlia^ 
ment ; and that it was so resolved in the case of lord Ogle, in 
the reign of king Edward VI., as die baron Burghleigh, lord 
treasurer of England, at the parliament, anno 25 Elizabeth, 
did report. 

§ 46. It should also be observed that attendance on parliar- 

ment was at that time considered as a burthensome service, 

Baronaffe, ^^"* which many might solicit to be relieved. Thus Dugdale 

vol. ii. 17. mentions that John Delaware had summons to parliament from 

44 Edward III. to 22 Richard IL, and then obtained a special 

dispensation to be exempt from coming to any future parliar 

ments ; and that James Delaware in S Henry IV., procured a 

special dispensation from attending the king in any of his 

future parliaments, for the space of three years. 

Banket, $ 47. Thomas de Bromflete, who had been summoned to 

vol. 11. 68. parliament in' 27 Henry VL, obtained, in the thirty-sixth year 

of that reign, in consideration of his eminent services in the 

wars of France and Normandy, and that he never had any 

pay or reward for the same, and was then grown aged and 

infirm, a special dispensation from coming thenceforth to 

parliament 

4 Inst. 49. Lord Coke, however, held that these dispensations were 

contrary to law. 

Writs to § 48. It has been a very ancient practice to call up the eldest 

sons of^^ sons' of earls to the house of lords by writ of summons, by the 

peers. name or tittc of some barony vested in their fathers; in all 

which cases they have been allowed to take their place in 

parliament, according to the antiquity of the barony, by the 

name of which they were summoned. And Dugdale, in the 

pre&ce to his summons to Parliament, after mentioning this 
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practice, says, '* Which usage still continueth, though it be 
merely of curtesy to the son, in regard the real honor is still 
in the father; for should the son commit treason, no forfeiture 
would accrue to the &ther, nor to his lawful issue, not at* 
tainted," 

§ 49. The first person who appears to have been summoned Dugd. 
to parliament in this manner, was Thomas Arundel, lord ®"°"*«^"«* 
Maltravers, son to Richard Fitzallan, earl of Arundel, in 
22 Edward IV. 

§ 50. In the year 1620, Henry Montague, ancestor to the 
dukes of Manchester, was created baron Kimbolton and 
viscount Mandeville, by letters patent* In 1626, he was raised 
to the digni^ of duke of Manchester; in the same year his 
eldest son was called up to the house of peers by the title of JounLT.iiL 
lord Kimbolton ; and lord Clarendon observes, that this was 
a very extraordinary &vor. 

§ 51. In 19 Cha. L Henry Howard, eldest son of Thomas, Id. vol. !▼» 
earl of Arundel, was called up to the house of lords by writ, 
by the title of lord Mowbray, which was considered to be 
the most ancient barony of the Howard &mily ; and he was 
placed first upon the barons' be^ch. 

§ 52. In 29 Cha. IL the lord chancellor acquainted the Id. v.xiii. 
house, that his majesty had been pleased to issue out a writ P' ^^'' 
of summons to the lord Henry, eldest son to the duke of 
Norfolk, to attend on that parliament, by the name and title 
of Henry Mowbray ; and there being question whether he 
should sit in and enjoy the ancient place of the lord Mow- 
bray, the journal book of the house of peers was produced^ 
wherein it did appear, that on the 16th April, 1640, Houry, 
lord Mowbray, was introduced and placed at the upper end of 
the barons' bench. Many precedents also of the like nature vi^ie Ba- 

were urized, and after a full consideration thereof, the house ^"X ^^ 

. Sidney, 

ordered, that the said lord Mowbray should be called in and infra, c.v* 
introduced, and placed in the place of his graud&ther, as 
lord Mowbray, at the upper end of the barons' bench ; which 
was done accordingly. 

§ 53. The eldest sons of barons have been very seldom 
called up to the house of lords, by writ of summons, there 
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W«t, 52. \}eirig but two instances pf it, in both' whlph^the fatlyers ha4 
in them several baronies. The first was William Parker, the 
eldest son of Edward, lord Morley, in 1 Ja. I., by the title of 
loird Monteagle; and in Pugdale's list of summons he is 
placed between the lords Darcie de Darcie, and Sandys 
de Vyne. The second was Coniers Darcie, eldest son of the 
'^ lord Darcie, in 32 Cha* 2., and who was upon his first sum- 
mons placed fis junior baron; but in the parliament of 
1 Ja. 2., that error is amended, for he is there entered between 
the lords Stourton and Cromwell. 

$ 54. In 7 £dw. VL John lord Dudley, eldest son of the 
duke of Northumberland, was summoned to parliament by 
his &ther'5 title of earl of Warwick ; but this is the only in- 
stance I hav^ met with where an earldom has been created 
by writ 

§ 55. In all the subsequent cases where the eldest son of 
an earl or other peer of higher rank, has been called to par- 
liament by writ of summons, by a title then vested in his 
father, he has had the precedence of the barony ; but where 
the eldest ^on of an earl is called to parliament by writ, by 
the name of a dignity not then vested in his &ther, such writ 
appears to have been considered as a creation of a new 
barony; for the person so summoned has taken his place as 
junior baron. 

Journ. $ 56. Thus in 31 Cha.2. John Manners, eldest son of the 

548 '"* ^^^'^ ^^ Rutland, was summoned to parliament by writ, by the 
description of John Manners of Haddon, chevalier ; and there 
being no barony of Haddon then vested in his father* he 
took his seat as junior baron. 

$ 57. It is highly probable that when writs of summons 
-were first addressed to the eldest sons of earls, the person 
summoned was not invested with robes, and consequently 
only acquired the barony for that parliament, or at most 
during his life ; but it has been held in modem times that 
writs of summons to the eldest sons of peers, whether by the 

^BTony of ^^^^™® of a dignity then vested in their fathers or not, create 

Clifford of an hereditary dignity in them; provided they take their seat 
Launiboiv .1. j i_ v 

infra, e. vT *n parliament under such Yfx\ts. 
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, { SS. In the time of kins Richard II., who ascended the Dignities 

, . -.- . 1 . 1- . . 1 by letters 

throne in 1377) it became a practice to create dignities by patent. 

letters patent under the great seal ; which only differ from Seld. id. 
charters in the mode of attestation. The 'first instance of a ^^^' 
creation of this kind is said to have been in the eleventh 
year of that prince's reign, when John Beauchamp de Holt 
was created lord Beauchamp of Kidderminster, by letters 
patent '^ Before whom (says lord Coke) there was never ilnstis. 
any baron created by letters patent, but by writ" 
. $ 59. Selden has given us the words of creation in these Seld. id. 
letters patent, which are : Ipsum Johannem in unum paritan et ^ ^' 
baroman regni nostri Anglue .prceficimus. Volentes quod idem 
JtAarmes et hceredes masculi de corpore suo exetmtes staium ba^ 
ronis obtineanij ac domini de Beauchamp^ et baranis de Kidder- 
minster nuncupantur, 

§ 60. This John de Beauchamp never sat in parliament as West, 58. 
a baron, though his name is upon the summons to parliament, 
in the year of his creation; for in that very parliament he was 
attainted, as one of the accomplices of the earl of Suffolk.^ 
Besides which, when his patent pass^, Michael de la Pole 
had the keeping of the great seal ; and for that reason, it 
never could have been allowed. For in the parliament held 
in the preceding year, the great seal had been taken away, 
from De la Pole, and he was declared incapable of ever 
having it again. 

. $ $1. The second baron created by letters patent was Sir Rot Pari. 
JoL ComwaD, in 10 Hen. 6, in which the o^ve words ''Y^- 
are : Pnefatum Johannem in baronem indigenam regni sui ^ ' * 
Anglia erexit prefecit et creavit ; eidemque Johanni nomen 
stilum tittdum et honorem baronis de Faunhope imposuit dedit 
concessit et assignaoit. Volens et concedens eidem quod ipse 
nomjen baronis de Faunhope habeat et gereat^ S^c. sedem 'quoquc 
et locum suis in parliamentis et comitiis regis inter cateros^ 
barones dicti regni Anglia habeat et possideat. 

$ 62. These letters patent are expressed to be made with 
the consent of parliament ; and Mr. West, or whoever was 
the author of the enguiry attributed to him, has observed Pa. 65. 
that upon inspection of the various creations of peers from^ 
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1 1 EcL III. to the 1 Hen. VII. he found almost all of them, 
except some that were grants of escheated feudal honorsi to 
have been made and passed by the authority o^ and in foil 
parliament ; and that there was no instance^ except that of 
Beauchamp of Holt, who never sat as a peer, of a baron 
being created by patent, otherwise than in parliament 
' § 63. It should however be observed that the enquiry into 
the manner of creating peers, though it contains a good deal 
of learnings is no more than an anonymous tract, published 
in the year 1719, when a bill was pending for limiting the 
number of peers ; and was evidently written for the purpose 
of showing that the crown could not formerly confer a peer* 
age mthout the consent of parliament; a doctrine which 
never existed in England, where the crown has always been 
held to be the fountain of honor; and which is contradicted 
by the following parliamentary record. 
RotPlui. § 64. A contest for precedence having arisen in the parlia^ 
ment of S Henry VL between the earl marshall and the earl 
of Warwick, the commons interfered, stating, they understood 
that the earl marshall's fether had been created duke of Nor- 
folk by letters patent made in 21 Richard 11., and if so, then 
the earl marshall was entided to precedence. Hie letters 
patent were produced ; and it is stated, that the dignity had 
descended to the earl marshall, who claimed thereby to have 
precedence over the earl of Warwick. 

The judgment is, that although all the proceedings m the 
parliament of 21 Richard II. were revoked and annulled in 
the parliament of 1 Henry IV. pro eo tamen quod kiffusmodi 
creatio ducum sive comitum^ ant aliorum dignitatumj ad solum 
regem periineiy et non ad parliamenium. And as no spedal 
revocation of the grant of the sud dukedom appeared in the 
roll of that parliament ; and as several other persons on whom 
dignides had been conferred, in that parliament, by king 
Richard II., had jdways enjoyed the same ; the king, widi 
the consent of the lords spiritual and temporal, and com- 
mons, declared, that the earl marshall should have and en- 
joy the dignity of duke of Norfolk^ And he took hb seat 
. accordingly. 
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§ 65. There are some instances of dignities created by act 
of parliament, as in the case of the barony of Lumley. But Infra, c.hr» 
in these there was first a restitution of blood, as hdir to a per- 
son attainted; and as such restitution did not operate as a 
reversal of the ancestor's attainder, so as to restore the son to 
the ancient dignity, a new barony of the same name with that 
which the ancestor had, is given by the restoring act» 

$ 66. In all letters patent by which dignities are created, lavesd* 
there is a clause of investiture, similar to that contained in the 
andent charters of creation of personal dignities. And in the 
manuscript already mentioned is the following account of the 
creation of a baron by letters patent. 

§ 67. ** At this day the order of creating a barcm by patent, 
now in use, b as thus : The king sitdng in state, garter prin- 
cipal king at arms cometh toward the king, bearing the patent 
of creation in his hand, the other heralds going before him, 
two by two; next them a baron bearing the robes, and after 
him the person that is to be created, between two other barons* 
At their coming into the room where the king is, they make 
low obeisance three times, then garter delivers the patent to 
the lord chamberlain of the household, who g^ves it to the 
king, and the king gives it to one of the secretaries of states 
who reads it At the word investimusj the king puts on the 
robes ; and when the patent is all read, it is delivered again 
to the king, who gives it to him that is created, who returns 
thanks for this great honor, then withdraws in the same 
manner as he came in." Thus was William Cecil created 
lord Burghley by queen Elizabeth, the fifteenth of February^ 
in the thirteenth year of her reign, anno 1571. 

§ 68. Dugdale says, the solemn investiture of barons, created Baromige, 
by letters patent, was performed by the king himself, by put- ^ * . * 
ting on the new baron a robe of scarlet, and a hood fturred 122. 
with minever. That tliis form continued till IS James L, Id.App. 
when the lawyers declared, that the delivery of the letters 
patent was suflicient, without any ceremony ; and in the mo* 
dem patents of creation, the public ceremony of investiture is 
dispensed with by express words. 

§ 69. Selden states, that in the reign of king Ricliard IL Creation^ 
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Monqr. landS} as well as rents of good value, are assigned in the pa- 
* 1 10. xisnXs of carls — Pro statu comitali decentius et honorificentius 

C S. § 1 IS. , 

sustentando et manutenendo; as the words sometimes are. 
Sometimes also the yearly rent of twenty pounds, out of the 
profits of the county is given to the person created ; sub no^ 
8 lut. 9. mine comitis. And lord Coke observes, that in such a case 
the earl did not pay reliief, as for an earldom, because he did 
not hold this land or rent^p^ comitaium, or nomine comitis. 

$ 70. Tie same practice prevailed in the creation of barons. 
Id. $28. TTius Selden sajrs, that Sir Ralph Botiller, being created 
baron of Sudley, by king Henry VL, the following clause is 
uiserted in the letters patent : Ut idem RaduLpkus et Jueredes 
sui pnedicti melius decentius et honorificentius valeant statum 
pnedietwny ac onera ipsis incumbentia manutenere et sustentare / 
had two hundred marks annuity given him out of the profits 
of Lincolnshire. 

$ 71. It is said in Dyer's Reports, 2., that if a man were 
created a duke, and for the maintenance of his dignity, the 
king had granted him twenty pounds, as an annuity, he could 
not alien it, because it was incidental to the dignity. 

The practice of granting annuities of tliis kind has long 

since ceased. 

A sitting A 72, In the case of letters patent, the creation is perfect 

not necet- , . , , . , *^ 

sar>\ and complete, as soon as the great seal is put to the patent ; 

1 Inst 16. in consequence of the following clause, which is inserted in all 
patents of this kind : Et quod dictus et httredes sui masculi prec^ 
dictiy et eorum tfuilibetj habeat teneat et possideat sedem locum et 
, xocem in parlicnnentis ccmitiis et consiliis nostris^ haredvm et 
successorum nostrorum infra regnum nostrum Anglite^ inter alios 
vomiteSi ut comes. 

12 Rep. 71. $ 73. It is said by the judges in lord Abergavenny's case, 
** but if the king creates any baron by letters patent under 
the great seal, to him and his heirs, or to him and his heirs of 
his body, or for life, &c., there he is a nobleman presently ; for 
so he is expressly created by letters patent of the king, which 
cannot be countermanded; and he ought to have a writ of 
summons to parliament, of right, and of coyrse; and he shall 
be arraigned before any parliament." 
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$ 74«- It follows, that although a person ennobled by letters 
patent should die without taking his seat in the house of lords, 
yet the dignity will descend to his posterity. 

$ 75. Thus Henry Waldegrave having been, by letters par Journals, 
tent, 1 James IL, created baron Waldegrave de Chewton, to ^g^ *^* 
him and the heirs male of his body, but dying without having 
taken his seat, his eldest son was introduced in his robes, and 
took his seat as heir to his &ther. 

' § 76. It is laid down by lord Coke, that when a person is There 
created a peer by letters patent, the state of inheritance must "^j, ^f 
be limited by apt words, or else the grant is void. limitation. 

V § 77- The usual limitation in letters patent is to the heirs 1 Inst. 16. 
male of the body of the grantee. In some it is confined to his 
heirs male by a particular woman; and in some few it is 
limited, in de&ult of heirs male, to heirs general, or to the Vide infra, 
eldest heir female, ^^' ^' 

' § 7.8. A dignity, which was originally created by writ, may Rcstitu- 
be revived or restored by letters patent ; and in such a casd letters 
the letters patent have been called letters of restitution. patent. 

J 79. Colonel Thomas Twistleton claimed the barony of Baronj 

Say and Sele ; and his petition being referred to the house of Seie. Prin- 

ed ca 
1781. 



J 79. Colonel Thomas Twistleton claimed the barony of Barony of 

' -^ Say and 

peers, he stated in his printed case, that in letters patent '^^<^"® 

* _ __ . Jl 



1 James I., reciting that James Fenys, knight, son of WilUam 
'Fenys, knight, who was son and heir of Joan, one of th^ 
daughters of Geoifrey Saye, lord of Saye, was by king 
Henry VI. summoned by writ the Sd of March, in the 25th 
year of his reign, to the parliament at St Edmundsbury, by 
the name of James Fenys, knight, lord Say and Sele. 
' That on the 5th of the same month in the presence of the 
three estates of the same parliament, and with the consent of 
the lords spiritual and" temporal, the aforesaid James was 
^raised, made and created a boron of England, by the styles 
title and honor of baron Say and Sele. * 
' That William Fenys, knight, lord of Say and Sele, the 
son and heir of the said James was by writ summoned to par- 



* Nothing of this kind appears either in the close rolls or the patent. 
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« 

lian&ent several times in the reign of king Heqry VI* and 
\itig Edward IV. 

That Henry Fenys lord of Say and Sele, the son and heir 
of the said Vt^illiam Fenys lord of Say and Sele, had, by 
right of inheritance* enjoyed the honor of baron Say and 
Sele. But k is not stated that he was ever summoned to par- 
liament, and it is admitted that three moise generations passed 
without a writ of summons. 

Hiat his mqeSty, by his said letters patait, not only re- 
• . cognized, . allowed, ratified, and confirmed to the said sir 

Richard Fenys (who was the fifth in descent firom William 
Fenys, the person last summoned), and the hdrs of his body, 
the title and dignity oi baron Say and Sele, but also am* 
stituted and created the said sir Richard Fenys, the claimant's 
ancestor, baron of Say and Sele, to hold to him and the 
heirs of his body. 

That upon the death of the said sir Richard Fenys, baron 
of Say and Sele, the honor descended to William Fenys, hia 
son and heir; who, by letters patent in 22 James L, was 
raised, made and created a viscount, by the style and title of 
viscount Say and Sele* to hold to him and the heirs male of 
his body. 

That the said William Fenys, or Fiennes, baron and vis- 
count Say and Sele, died in the year 1662, leaving issue 
James, his eldest son and heir, and three other sons^ 
Nathaniel, John, and Richard. 

That James, the eldest son, succeeded his father, as baron 
and viscount Say and Sele, and died in 1673, without issue 
male, leaving- only two daughters, Elizabeth and Frances 
his coheiresses ; whereupon the said barony of Say and Sele 
became in suspension or abeyance, and the viscounty passed 
to William* son of Nathaniel, the second son of the first 
viscount, as the heir male of his body. 
. That Elizabeth Fiennes, the eldest daughter, married John 
Twistleton, and left issue only one daughter, Cecil, her heir 
at law, who married George Twistleton, and died 1723, 
leaving issue Fiennes Twistleton, his eldest son and heir* 

That Frances, the second daughter of James lord Say and 
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Sele, married Andrew Ellis, and left issue only one daughter^ ' , 
who died without issue in 1715: whereupon the suspension 
or abeyance of the barony of Say and Sele was determined. 

That Flennes Twisleton died in 1730, leaving issue a son * ^ 
named John, who^ in I6SS9 pres^ted his petition to king* 
George II., claiming the barony of Say and Sele, as heir 
general of the body of the said sir Richard Fenys ; and the 
same was referred to the then attorney general, afterwards 
lord chief justice Willes, who reported thereupon that the 
said John Twisleton had clearly proved his pedigree, and that 
he was the heir general of the body of the sud sir Richard 
Fenys, baron of Say and Sele; wherefore it seemed to him 
that the then petitioner had made out his daim, and that he 
had a right to be summoned to the then parliament by the 
tide of baron of Say and Sele, which petition and report 
thereupon were referred to the house of peers, but no reso- 
lution appeared to have been made by that house on the printed 
claim, c<^ 17S9* 

That the claimant was the then eldest son and heir to the 
said John Twisleton, and the attorney general rqx)rted that 
he was the heir general of the body of the said Richard 
Fiennes, created baron of Say and Sele by king James. 

The house of lords resolved and adjudged that the peti- 
tioner, colonel Thomas Twisleton, had made out his chum 
as heir general of the body of sir Richard Fenys, baron of 
Say and Sele, created by letters patent in the ifirst year of si Jun^ 
the reign of king James L ^^®^' 

A writ of sununons was issued to him accordingly^ 

§ 80« Every woman who is married to a peer becomes en- Dignities 
titled to the same dignity as her husband ; and acquires all rnoe.^' 
the rights and privileges of peerage^ which are consistent 
with her sex. Thus, if she is accused of treason or felony, 
she can only be tried by the house of peers. 

§ 8U This appears to have been formerly doubted ; for by 
the Stat. 20 Hen. 6. c.9. it is declared, that ladys of great 
estate, in respect of their husbands, peers of the land, mar^ 
ried or sole, that is to say, duchesses, countesses, or ba- 
ronessesi shall be put to answer^ and judged before supb 
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peers of the realm,^ as other peers of the reahn should be, if 
they were indicted or impeachedi and in like manner and 
form, and none otherwise* 
Countess ^ 82. An information was preferred in the star chamber 
land's case ^ ^ James I. against certain Serjeants at mace, for arresting 
6 Rep. 58. ih^ widow of the earl of Rutland. The lord chancelloi* 
Egerton, the two chief justices, and chief baron resolved, 
that the person of one who was, in law, a countess by mar- 
riage, or by descent, was not to be arrested for debt or tres- 
pass. For although, in respect of her sex, she could not 
«it in parliament, yet she was a peeress of the realm, and 
should be tried by her peers ; as appeared by the statute 
Ante, $81. 20 Henry VI., which was but a declaration of the common 
law ; and there were two reasons why her pers(»i should not 
be arrested in such cases, one in respect of her dignity ; and 
the other, in respect that the law presumed she had sufficient 
lands and tenements in which she might be distrained. 

§ 83. If a woman, who has acquired a dignity by marriage", 

afterwards marries a commoner, she loses her dignity, and 

1 Inst. 16. all the rights and privil^es annexed to it For that which is 

eReo 55. g*^"®^ '^y raan^agCj may be lost by marriage. Eodemmddo 
b. quod quid constituiiur^ dissolvitur, 

journ. V. § d^« Tills doctrine appears to have been formerly doubted ; 

XV. Ml. ijjj. ji ^ag dedared by the house of peers in 1691, that if th6 

widow of any peer shall be married to a commoner, she shall 

,' not be allowed privilege of peerage* 

1 Inst. 16. ^ 85. Lord Coke says, ** if a woman is noble by birth or 

descent^ whosoever she marries, yet she remains noble ^ for 

* birthright is character indelibilis ; so, if a woman be created a 

peeress, she will not lose her dignity by marrying a commoner.*' 

Id. 19. b. § 86. Lord Coke also says, " if a duchess by marriage 

afterwards marries a baron, she remains a duchess, and does 

not lose her name, because her husband is noble« 

Mr. flargrave, in a note to this passage, observes^ that in 

some books it is said if a woman, noble by marriage, mar- 

YjJq ries one of inferior nobility, she shall be stiled by the dignity 

9 1 H. 8. of her second husband ; and this appears the better opinion, for 

' ^at the coronation of king George III. di^ duchess dowager ef 
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LeedS) then the wife of lord Portmore, claimed to walk as a 
duchess, but was refused* 

§ 87- It is said by Mr. Justice Doddridge, that if a woman, Collins, 
who acquires a dignity by marriage, elopes from her husband, 
she will lose her dignity. ^* For as then every woman shall 
lose her dower, so being advanced to titles of dignity by that 
husband, by such elopement she loses them.'' I have not, 
however, seen any case that confirms this assertion. 

§ 88. The crown being the fountain of honor, may confer On whom 
dignities on any person whatever; no qualification being re- m^ST* 
quired for that purpose. " Their number" (says Sir William conferred. 
Blackstone) is indefinite, and may be encreased at will by the i Comm. 
power of the crown ; and once in the reign of queen Anne 
there was an instance of creating no less than twelve to* 
.gether." 

§ 89. Soon after the Union with Scotland, queen Anne, by On peen 
letters patent, conferred the dukedom of Dover on the duke \^^^ 
of Queensbuiy, a Scotch peer, to hold to him for his life, and 
afterwards to his second son Charles, then earl of SoUoway 
in Scotland, in tail male ; and the duke of Queensbury was 
allowed to take his seat in the house as an English duke. 

$ 90. Three years after, James, duke of HLamilton in Scot- 
land, was by letters patent created duke of Brandon, in £ng^ 
Jand : but the house refiised to admit him to his seat as an 
English peer, and resolved, ^^That no patent of honor granted Journals, 
•to any peer of Great Britain who was a peer of Scotland, at 
the time of the Union, can entitle such peer to sit and vote in 
parliament; or to sit upon the trial of peers." 

A strong protest was entered against this resolution* 

$ 91. Charles, earl of SoUoway, claimed in 1719, the Dukedom 
dukedom of Dover, under the limitations in the letters patent^ \ Peere^' 
by which his fitther was created to that title. The case was WUliams, 
referred by the crown to the house of peers, where it was 
argued on behalf of the claimant, that the difficulty arose from 
the resolution of the house in the duke of Hamilton's case. 
That the articles of the Union afiecting this question, were 
the 4th, 22d, and 23d. By the 4th, it was enacted, << that 
from the time of the Union there shall bf a fcommunication of 
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all ri^ts and privileges belonging to each kingdom, exoqit 
where it is otherwise expressly agreed by the articles.'' By 
the 82d it was agreed, ^^that by virtue of the treaty of Union, 
sixteen shall be the number of peers of Scotland, to sit and 
vote in pariiament'' And by the 2Sd, *' that these sixteen 
peers shfOl have all the privileges of the peers of parliament of 
Great Britain. Also that the rest of the peers of Scotland 
shall have all the privileges of the peerage of England, except* 
ing only that of sitting and voting in parliament." 

That in these articles it was difficult to find out words which 
could be thott^t to disable the king from granting to a Scotch 
peer a patent of peerage of Great Britain, with the privilege 
of sitting in parliament; or which disabled a Scotch peer from 
accepting such a patent Especially when the rule of law was 
(and it was a rule without exception) that the prerogative of 
the king, of which the law was so r^[ardfiil, could not be 
taken away by any act of parliament, without plain and ex- 
press words ; more especially so valuable a part of the pre- 
logative, whereby the crown was enabled to encourage the 
merit of subjects, by bestowing on them honors and titles. 

That the words of the articles seemed so fiur from importing 
any such disability, that there was not so much as a negative 
in any of the articles. Theire was indeed what seemed to be 
the reverse of this construction. The fourth ardde saying, 
^ There shall be a communication of all rights and privileges 
between the subjects of either kingdom, except where it is 
otherwise expressly agreed by the articles.'' And there was 
nothing expressed to the contrary in any of the articles ; so 
that the subjects of each kingdom, without any preference, 
disadvantage, or discouragement, were to be equally capable 
of the soverdgn's &vor ; and surely the Scotch peers were 
subjects, as well as others ; and it was the intention of these 
articles to encourage the subjects to do their best service to 
their sovereign* 

It was admitted that, by the treaty of Union, only sixteen 
were to rq>resent the peers of Scotland. But though in virtue 
thereof only sixteen peers were to be elected, yet this did not 
binder but that, by letters patent^ more peers might be ere- 
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ated* It was submitted whether it could be intended by the 
above-mentioned articles of Union, that those Scotch peers 
should be in a worse condition than the meanest of their fellow 
subjects ; in a worse condition than those who are no subjects, 
but aliens, nay, worse than criminals ; since by such construc- 
tion of the articles as would disable peers of Scotland from 
sitting in the house of lords, by letters patent, all those things 
before mentioned were implied. For it was in the power of 
the king, if it was his pleasure so to do, to make a servant of 
a Scotch peer, a peer of Great Britain ; and then it were 
pretty strange that the king should not be able to make the 
master so« 

It was in the power of the king^ for such merits as he alone 
was the judge oi^ to bestow honors on the meanest of his sub- 
jects. It was in his power to make an alien a denizen, and 
then a nobleman. It was in the crown's prerogative to pardon 
a criminal ; and if it were the royal pleasure, and such criminal 
should have done service to the crown, of which the crown 
alone was to judge, such criminal might be made a peer. And 
it seemed harsh to say that a ndbleman of Scotland, by all the 
services of his life, could not make himself capable of becom- 
ing a peer of Great Britain, and of voting in parliament, by 
virtue of a patent. Butthatifhe were to commit treason, and 
be altainti^, by which he would forfeit his Scotch peerage 
and then were to be pardoned, from the time of such pardon, 
he would be capable of being a peer of Chreat Britain, with 
the fidl privilege of sitting in parliament. Upon the whole 
matter, as the patent under which the chum was made, had 
been allowed in the time of the claimant's fiither, who in two 
auooessive parliaments did sit and vote; and no ol^ection 
could be made to this chum, but what likewise had been made 
against that of his fether ; so it was hoped the house would be 
ef the same opinioa, as to the son's sitting among them, as 
dieir lordships had been of in the case of his fiither, it being 
upon the same patent^ th^ lordships would admit hini to 
his seat. 

It was resolved and adjni]^[ed that the duke of Dover bad Jouraaliy 
no right to a writ of summons to parliamenti v.m.i96« 
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{ 99. Tlie doctrine established in the two preceding cases 
was reluctantly submitted to for a long time. But a descendant 
of the duke of Hamilton, who had been created duke of 
Brandon, having claimed that dignity in 1782, the house 
of peers, after consulting the judges, came to a resolution in 
&vor of the claimant, which eflectually overturned their 
former resolutions on this point 

$ 93. Douglas duke of Hamilton, being the great grandson 
and heir male of James duke of Hamilton, who was created 
duke of Brandon in 1711, claimed that dignity. The case 
being referred by the king to the house of peers, the commit- 
tee of privileges put the following question to the judges: 

<< Whether, by the 2Sd article of Union, which declares 
all peers of Scotland to be peers of Great Britain, with all the 
privileges enjoyed by the peers of England, except the right 
and privilq^e of sitting in the house of lords, and the privi- 
leges depending thereon ; the peers of Scotland be disabled 
from receiving, subsequently to the Union, a patent of peerage 
of Great Britain, with all the privileges usually incident 
thereto.'^. 

The lord chief baron delivered their ^unanimous opinion: 
** That by the 88d article of the act of Union, which declares 
idl peers of Scotland to be peers of Great Britain, with all the 
privileges enjoyed by the peers of England, exc^t the right 
and privilege of sitting in the house of lords, and the privir 
l^^es depending thereon, the peers of Scotland are not dis- 
^led from receivings subsequently to the Union, a patent of 
peerage of Great Britain, with all the privileges usually in- 
cident thereto." 

** The house reported to his majesty, that having consulted 
the learned judges, and considered their answer, which was 
unanimous, to a question of law which arose in the covirse of 
their examination, they certified th^ humble opinion and 
advice, that the duke of Hamilton was entitled to hi» writ of 
curamons." 

A writ of summons was issued to him accordingly,, and he 
took his seat as duke of Brandon; 

$94. Since the above deciMODr a .great nopaberpflSc^ 
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peers have had English dignities conferred on* them, which 
have been admitted by the house of lords. 

§ 95. It appears somewhat doubtful, whether a person can Whether a 
refuse or waive a dignity conferred on him by the crown.. \^ refused. 

Lord Coke thought he could not ^^ If (says he) the king 4 Inst 44. 
calleth any knight or esquire to be a lord of parliament, he 
cannot reiuSe to serve the king, in illo communi consilio, for the 
good of his country. 

§ 96. In the case of the dukedom of Dover it was said, that Ante §9U 
by the patent the dukedom was limited in remainder to the 
second son of the original grantee, by his then title of earl 
of SoUoway ; and the pretended disability against his having 
the privilege of sitting in the house, as an English peer, and 
as duke of Dover, was, that at the time of the Union, he was 
a Scotch peer, namely, earl of Solloway. Now the honor of 
the earldom of Solloway was granted to him when an in&nt ; 
and it was said to be a rule of law that, in the case of an in&nt, 
a grant made to him, during his infancy, might be waived and 
disclaimed by him when he came of age. And the known 
diversity was, that what came to an infant by descent, which 
was the gifl of the law, that he could not waive ; but whatever, 
came to the infant, by the gifl or. grant of another, might be 
relinquished by him when of age. Also, it was said to be 
plain that whatever an in&nt did waive or refuse, when of age, 
it then became the same thing as if the grant had never been 
made to him. Now a grant of a peerage was within the same 
rule of law, in this and other respects, as a grant of land. A 
dignity or barony was intailable within the words lands and 
tenements, and comprised therein, 1 Inst 20. Again, a dig- 
nity or barony, though intailed, was comprised within the 
statute 26 Henry VIIL c. 17. by the words lands, tenements,^ 
and hereditaments; and therefore was, though intailed, for- 
feitable for treason. And generally speaking, dignities and 
honors were governed by the same rules of law as lands ; 
some few instances only, for particular reasons excepted* 
Consequently, as an in&nt, when of age, might refuse or waive 
agrant made to him of lands, so might he refuseagrant of an 
honor made to him during his infancy; and exa^y for^the 
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satoe reason, for an honor might be loaded with an incum- 
brance, as well' as land. And in this case, as some would 
have it, the Scotch peerage, from the time of the Union, was 
in fiffit clogged and loaded with a great incumbrance; such an 
incumbnmce as was a perpetual disability to the peer, and his 
issue, in all succeeding generations, from sittmg in the house 
of peers. Wherefore, it was plainly for the benefit of the 
claimant, who had two honors granted to him during his in- 
fimcy, one of which, the Scotch peerage, was inconsistent with 
the EInglish one, to waive and refuse such Scotch peerage, 
granted him during his infancy; and by accepting of the 
dukedom of Dover, to elect to serve the sovereign in that ca- 
pacity ; which seemed to take in all that was implied in the 
other, and more. 

The claimant only contended that an honor, granted to an 
infimt, might be waived by him when of age. That this being 
agreeable to the known rules of law, in relation to estates 
granted to infants, it seemed incumbent on the other side^ 
who opposed the duke's sitting in the house, to produce pre- 
cedents showing that an infimt could not waive an honor, as 
well as land, granted to him during his infimcy. 

However, they should cite lord Abergavenny's case, in 
isRep.70. which it was said by the judges that the person summoned 
might excuse himself to the king, or might have waived it^ 
and submitted himself to his fine. So that, fi*om this case^ it 
was said to ^pear that the party, though of age, might reGise 
being made a peer : and if so, much more when an infant 

Mr. Peere M^lliams reports lord Cowper to have been of 
opinion that the king could not create a subject a peer of the 
realm against his will, because then it might be in the power 
of the king to ruin any subject, whose estate and circum- 
stances might not be sufficient for the honor. 

Lord Trevor contra^ that the king had a ri^t to the service 
of his subjects in any station he thought proper. And in- 
stanced the case of the crown's having power to compel a sub- 
ject to be a sheriff and to fine him for refiising to serve. 

Also lord Cowper held that a minor might waive, when of 
age^ a peerage granted to him during his infiuuy, especially 
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in this case, it being a Scotch peerage, and amounting to no 
more than a grant of a disability. But lord Trev^or observed 
that, in lord Abergavenny's case, it was admitted the king 
might fine a person whom his majesty thou^t fit to summon 
by writ to the house of peers; it being said there that a person 
might choose to submit to a fine ; and if it were allowed, the 
king might fine one for not accepting the honor, and not ^>- 
pearing upon the writ ; the king might fine /o/i>5 gtio^teswhere 
there was a refiisal, and consequently might compel the sub- 
ject to accqpt of the honor. That it was not to be presumed 
the king would grant a peerage to any one to his prejudice or 
wrongs any more than he would make an ill use of his power 
of pardoning; all which were suppositions contrary to the 
principles upon which the constitution was framed, which d^ 
pended upon the honor and justice of the crown. 

It appears fit)m the journals, that the king's counsel for VoLxn. 
Scotland were heard upon the question. How fiur, by the law 
of Scotland, at the time of the Union, a patent to create an 
infant a peer of Scotland might be refused or waived, at his 
coming of age, or at any time after? and therefore the resolu- 
tion against the claim must have been founded upon the 
principle, that by the law of Scotland, a person could not re- 
fuse or waive a patent of peerage granted him during his 
infiuicy. But this decinon doe^ not conclude the point, as to 
an Eng^h dignity. 
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SECTION I. 

All dignities or titles of honor hftving been originally an- 
nexed to lands, were considered as tenements or incorporeal 
hereditaments, wherein a person might have a real estate. 
And although dignities are now become little more than per- 
sonal honors, and rights, yet they are still classed under the 
head of real property. 

$ 2. In conformity to this principle, it was formerly held 
that a dignity must have been created of some particular 
place, in order that it might appear to be annexed to land, 
and thereby become a real hereditament. 

$ S. In the first patent of a barony, the dignity is created 
of a particular place. And in 28 Henry VI. Thomas Percy 
was created by letters patent, a baron by the stile and title 
of baron Egremont: — Quod quidem dominium est infra comi- 
latum Cumbria. And after the usual words, that the grantee 
should enjoy the dignity of a baron, as fully as other barons, 
the following singular clause is added: — Aliquo statu seu 
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fn§amenio perpriedictum Thomam out aliquem haredum suorum^ 
de dido damimo de Egremont^ out de aliqua inde pctrcella ad 
eorum ustcm, quooismado alicuijiendisj non obstantilm. 

$ 4. In the case of Mr. KnoUys, who was indicted for i Lord 
killing a person in a duel, he pleaded a misnomer, that he ^' ^^* 
was earl of Banbury. To this plea the counsel for the crown a. n. 5. 
took three exceptions, one of which was that it did not appear 
that Banbury was in England. Lord Holt was of opinion 
that the place from whidi a patentee took his title need not be 
in England, nor in reality was it necessary that there should 
be any place. Albemarle was not in England, and, never- 
theless, al^the time of Magna Charta there was an earl of that 
title ; and there had been dukes who had lately borne that tide. 

$ 5. Where a person is created a baron of a particular 
place, that place, though a fiunily mansion, does not thereby 
become the caput baroniat so as to exclude the widow from 
being endowed of iL 

$ 6. Sir Thomas -Gerard, having been created lord Gerard, Gerard ▼. 
of Gerards Bromley, by letters patent, he being then resident 5 ^^^ ^4 
with his family in the said capital messuage ; a question arose ^^ — ^3. 
in a writ of dower brought by the widow of a lord Gerard, 
whether the said capital messuage became thereby the caput 
baronue; and it was resolved that it did not, because it was 
not a feudal barony, for the authorities cited must be intended 
of feudal baronies. And this privilege was allowed to them 1 Lord 
because they ought, upon necessity, to defend the realm, to ^y™* '^^' 
which they were bound by tenure. For the kmg, at the 
creation of the barony, gave to the baron, lands and rents, to 
hold of hiib by the defence of the reahn. But then this could 
not be a feudal barony, for it was in the seisin of the Crerards 
before, and therefore was not given to the Crerards by the 
king at die creation of the barony to hold of him. 

The widow recovered dower of the mansion house. 

$ 7. With respect to the estate which may be had in a What 
dignity ; while dignides were annexed to the possession of ^^I'^^^ 
certain casdes or manors, the persons who were seised of those a dignity. 
casdes or manors, if they were tenants in fee simple of them, 
would have had die same estate in the dignity. 

H 2 
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1 Inst. 87. $ 8. A person may also have a qualified fee in a dignit • 
%, .. Thus, it has been started that king Henry VI. by letters patent 
granted to John Talbot, that he and his heirs, lords of the 
manor of Kingston Lisle in Berkshire, should thenceforth be 
lords and lMut>ns Lisle: by which lord Coke says, John 
Talbot had a fee simple qualified in the dignity; determinable 
upon his or their ceasing to be lords of the manor of Kingston 
Lisle. The reason of this limitation, however, was that the ^ 
dignity of a baron was at that time considered as inseparably 
annexed to the possession of the manor of Klingston Lisle, as 
appears from the letters patent which have been transcribed 
in a former chapter. 
1 Inft 16. $ 9. As to dignities created by writs of summons to parlia- 
ment, lord Coke says : *< And it b to be observed that if he 
be generally called by writ to Parliament, he hath a fee simple 
in the barony^ without any words of inheritance.'* 

This expression is, however, not accurate^ and lord Coke has 
corrected it in the same page, by adding : ^^ And thereby his 
blood is ennobled to him and his heirs lineaL'' 

$ 10. Dignities of this kind being descendible to females, 
have generally been called dignities in fee; but a person hav- 
ing a dignity by writ is not tenant in fee simple of it, for in 
that case it would descend to the heirs general, whether lineal, 
or collateral, of the person last seised : whereas a dignity of 
this description is only inheritable by such heirs as are lineally 
descended fit>m the person first summoned to parliament, and 
not to any other heirs. It is in feet a species of estate not 
known to the law in any other instance, except that of an 
office of honor. 
A dignity $ 11. As dignities were originally annexed to lands, they 
'^^ "^ were considered as tenements, and real estate, and held to be 
within the statute de donis. And although dignities have long 
ceased to be connected with lands, yet as every peer was 
formerly created of a particular place, the judges continued to 
consider dignities as in some respects connected with lands, 
Neville's and consequently intailable. Thus it was resolved by all the 
?f^ 35 J^^S^ ^ "^ James I., that where Ralfh Neville was by letters 
patent created earl of Westmoreland, to him and the heirs 
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male of his body, an estate tail was thereby created in the 
dignity, and not a fee simple conditional at common law ; and 
the judges observed that with this resolution agreed divers i inst. so, 
precedents, and the experience and practice always used. ^ 
This doctrine has, however, been lately doubted. 

$ 12. It was resolved in the following case that a grant of a 
a dignity by act of parliament, to a person and his heirs male, 
created an estate tail in the dignity. 

$ IS. Robert de Vere^ duke of Ireland and earl of Oxford, Earldom 
was attainted in 1 1 Richard II. by parliament, of high treason, q^^^ 
and adjudged to forfeit all his castles, seignories, lands, tene- 173. 
ments, &c 

By an act of parliament, in 1 6 Richard II., that prince 
being willing that the estate and name of earl of Oxford 
(though they were fer^ted) should not cease, but should con- 
tinue in future time, to the honor of the kings of the realm, 
restored, gave, and granted, by assent of parliament, to 
Aubrev de Vere and his heirs male for ever, the estate and 
honor of. earl of Oxford : and in fiill parliament he took his 
ancient place and did his homage. 

A contest arose in the year 1626, in consequence of the W. Joneiy 
death of Henry de Vere, earl of Oxford, respecting the right ^^' 
to that earldom, between Robert de Vere, claiming under the 
entail created by the act of 16 Richard II., as heir male of 
Aubrey de Vere^ and lord Willoughby de Eresby, claiming 
as heir general to the last earl. 

The case was referred by king Charles I. to the house of 
lords, who called to their assistance lord chief justice Crew, 
lord chief baron Walter, Dodderidge and Yelverton, justices, 
and baron Trevor. 

Their opinion on this point was delivered by lord chief 
justice Crew, whose exordium is so eloquent that it shall be 
transcribed : ^* This great and weighty cause, incomparable 
to any other that hath happened at any time, requires great 
deliberation, alnd solid and mature judgement to determine it ; 
and I wish that all the judges of fjigland had heard it (being 
a case fit for all), to the end we all together might have given 
our humble advice to your lordships herein. Here is re« 
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presented to your lordships ceriamen honoris^ iUustrioaslioiior. 
I heard a great peer of this realm and a learned, say, when 
he lived there was no king in Christendom had such a subject 
as Oxford. He came in with the conqueror earl of Gujoies ; 
shortly after the conquest made great chamberlain, above £ve 
hundred years ago^ by Henry L, the conqueror's son, brother 
to Rufus ; by Maud the empress, earl of Oxford : confirmed 
and approved by Henry Fitz Empress, Henry II., Jlberico 
Comiti : so earl before. 

<^ This great honor, this high and noble dignity hath con- 
tinned ever since in the remarkable surname of De Vere by 
so many ages, descents, and generations, as no other king- 
dom can produce such a peer in one and the self same name 
and title. 

*^ I find in all this length of time but two attainders of this 
noble fiunily, and those in stormy and tempestuous timesy 
when the government was unsetded, and die kingdom in 
competition. 

<< I have laboured to make a covenant with myself that 
affection may not press upon judgement ; for I suppose there 
is no man that hath any apprehension of gentry, or nobleness, 
but his affection stands to the continuance of so noble a name 
and house ; and would take hold of a twig or twine thread to 
uphold it And yet time hath his revolutions; there must 
be a period and an end to all temporal things, Jam reruniy an 
end of names and dignities, and whatsoever is terrene^ and 
why not of De Vere ; for where is Bohun ? Where is 
Mowbray? Where is Mortimer? Nay, which is more, and 
most of all, where is Plantagenet ? They are entombed in 
the urns and sepulchres of mortality. And yet let the name 
and dignity of De Vere stand so long as it pleaseth God.'' 

The lord chief justice and his brethren were unanimously 
of opinion that although the earldom of Oxford was originally 
held in fee simple by the fiunily of De Vere^ yet ** that the 
honor of the said earldom was entailed upon Aubrey de Vere 
and his heirs male^ by the parliament of 16 Richard II. ; and 
that an estate therein to the heirs male was suflSciendy raised 
and created thereby, and was so reputed and mjoyed by 
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many descents of the earls, which could not have been (as 
the same was limited), if the same had only been an ordi- 
nance of parliament, and that the said honour descended, 
and then of ri^t belonged to Robert de Vere as heir male of 
the said Aubrey, by virtue of the said intail.'^ 

The house of lords resolved that the earldom of Oxford S2 March, 
was descended, and ought of right to go to . the heir male, j^^^ 
nemne dUferUiente. ▼• '^ ^^7. 

The next day Robert de Vere took his seat as earl of 
Oxford. 

$ 14. JBy a private act of parliament in 3 Charles I., it is ^^de.Red- 
enacted that the title, name, and dignity of earl of Arundel, ^ y^ ^ ^g^. 
and castle, honor, and lordship of Arundel, and. the titles, 
names, and dignities of lord Fitz Allen, lord of Clun and 
of Oswaldstre, and lord Maltravers, and all places, pre- 
eminences,^ arms, ensigns, and dignities to the said earldom, 
castle, honor, and baronies belonging, together with the castle 
and honor of Arundel, and several estates should be settled 
to Thomas then earl of Arundel, and the heirs male of his 
body, remainder to the heirs of the body of the said earl, 
remainder to lord William Howard, uncle of the said earl, 
and the heirs male of lus body, remainder to the heirs of the 
body of the said lord William Howard, remainder to the 
said Thomas earl of Arundel and his heirs ; with a proviso 
that none of the persons to whom an estate of inheritance 
should descend by force of this act should alien or convey 
away any of the said castles, honors, &c. nor any other thing 
do which should be to the disherison of the heirs inheritable 
by force of this act 

$ 15. An estate in remainder may be limited in a dignity, >^th are- 
to commence after the determination of a preceding estate ™^^ 
taiL Thus in Neville's case the judges state that the earl- Vide 
dom of Northumberland was intailed by Queen Mary to ?^?™®' 
Thomas Percy, and the heirs male of his body; and for 7 Rep. 34. 
defiiult of such issue, that Henry his brother should be earl, ^ 
to him and the heirs male of his body. 

In the same manner A. Dudley was by Queen Elizabeth 
created earl of Warwick, to him and the heirs male of his 
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body; and for defiuilt of such issue, that R. his brothar should 

be earl in like manner.* 

Ediii*s ^ § 16. In 1 Edw. VI., Edward earl of Hertford was created 

^* ^*"' duke of Somerset, to hold to him and the heirs male of his 

body, and of Anne his then wife; and if he should die 

Vide infii, without Such issue, that then Edward Seymour, the son of 

^*^' the said earl of Hertford, by Catherine his first wife, and the 

heirs male of the body of the said Edward Seymour, should 

enjoy the said title. 

$ 17. In the act of parliament respecting the earldom of 
Arundel, that dignity and several baronies which were then 
descendible to heirs general, were limited to the then earl of 
Arundel and the heirs male of his body, with several re- 
minders over. 
Ormnted § 18. Lord Coke says, the king may create a man or a 
1 lii^%6 woman noble for life^ but not for years ; because it might go 
b. to executors or administrators. And it has been already 

9Rep.67. stated, that king Richard II. created Robert de Vere marquis 

of Dublin, for life. 
Rot.Pitfl. Thomas Beauibrd earl of Dorset, was created duke of 
Exeter, by king Henry IV., without any words of limitation : 
Grom which Dugdale concluded, that he was only tenant for 
life of that dignity. 
Vol.iii. ^19. There is a charter in the rolls of parliament, by which 

king Richard II. created Edward the eldest son of his uncle, 
Edmund, duke of York, earl of Rutland ; to hold the said 
title^ stile, name, and honor to the said Edward, during 
the life of the said duke his fether. 
Seld.Id. § 20. King Richard II. created Margaret, countess of 
C.9. ii- Norfolk, duchess of Norfolk for life; and king James I. 
created lady Mary Compton, who was mother to the duke of 
Buckingham, countess of Buckingham &r her life. 



* In lord Purbeck's case. Show. 11., it is said ttrguendo, that if honors 
be intailedy it is not of the same nature with other inheritances. Neither 
doth any lord sit here bj title of a remainder ; but by virtue of a new 
grant in the same patent Vide l Lord Raymond's Rqi.5S. 
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§il. There are several modem instances of dignities 
granted to a person for life, with a remainder over. 

Thus in 1784, Hugh duke of Northumberland was created 
lord Louvaine, baron of Alnwicke, in the county of Nor* 
tfaumberland, during his natural life, with remainder to 
his second son, Algernon Percy, and the heirs male of hb 
body. 

So in 1786, George duke of Montague was created lord 
Montague of Boughton, in the < county of Northampton, 
during his natural life, with remainder to his grandson, Henry 
James Montague, second son of the duke of Bucdeugh, and 
the heirs male of his body. 

§22. While dignities were annexed to the possession of No cur- 
particular castles or manors, the husband of a woman seised ^mity? 
of such castles or manors was bound to perform the services Di]g.Si]m* 
that were due to the crown for them ; and among others, to Q^^Q«sg. 
attend parliament 

§ 23. Thus it appears from Dugdale's summons to parlia- Vin. on 
ment, that Ralph Monthermer, who had married the dowager ti[||'^^. 
countess of Gloucester, was summoned to parliament in center. 
27 Edw. I., as earl of Gloucester, and to all succeeding par- 
liaments, during her life; when she died, her son became 
earl of Gloucester, and Monthermer was summoned as a 
baron. 

§ 24. King Henry VI., by letters patent m the twenty* CoVmB^s. 
seventh year of his reign, reciting that Thomas lord Dacre, 
one of the barons of England, and of such state and dignity 
to him and his heirs, he did inherit, was dead; and unto 
whom Joan, the wife of Ridiard Fenys, knight, was cousin 
and next heir, being daughter of Thomas, eldest son of the 
said lord Dacre : his majesty, in consideration of the pre- 
mises, did accept, declare and repute the said knight to be 
lord Dacre, and one of the barons of the realm. 

§ 25. Where there was issue, the husband became tenant 
by the curtesy of the dignity. Thus lord Coke mentions a 
case in the reign of king Henry VI. where a person was 
allowed to hold the dignity of earl of Salisbury, as tenant by 
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the 'curtesy^ in ri^ of his wife ABcia, the daughter and heur 
of the preceding earl of Salisbiuy, by whom he had issue, 
ilnit S9. § S6« Lord Cdce also says, the name of the issue which 
that earl of Salisbury had by the said Alicia, was Richard, 
who married with Anne, the sister and heir of Heniy Beau- 
champ, earl of Warwick, who was earl of Warwick, to him 
and his heirs male of his body ; and Richard the son having 
then no issue by his wife, king Henry VL, in the 27th year 
of his rieign, granted to him that he should be earl of 
Warwidc: JUeet ipse et pradicta Anna exitum inter eos ad 
presensnon habet. 
Collinsyii. $ 27. In the reign of king Henry VIII., Mr. Wymbish 
having married a lady entitled to the tlignity of Taylboy% a 
^uesdon arose, whether he ought to have the name of lord 
Taylbojrs, in right of his wife, or not. 

The king consulted the two chief justices, doctor Gardiner, 
bishop of Winchester, and garter. 

First, tte king demanded of the two chief justices, whether 
by kw Mr. Wymbish ought to have ^thcname'^df loM l>sfi^ 
"" boys, in right of his wife or not 

They answered that the common law dealeth little with the 
tides and customs of chivahy, but such questions 'had always 
be»i decided before the constables and marshals of England. 

Then the king moved the question to doctor Gardiner, who 
answered, that by the law which he professed, dignities were 
denied both to women and jews. 

, I like not that law, quoth the kiog, that putteth christian 
women and jews in the same predicament. 

That law, said doctor Gardiner, as I take it, is to be in- 
tended of dignity, whereunto public office is annexed. For 
in France, women succeed to their ancestors, as well in dig^ 
nities as in patrimonies. Tlierefore, the custom of eveiy 
r^on is to rule those things. 

Then the king asked garter of the custom of England, who 
answered that it had always been so used in Enghuid, as in 
France^ that the husband of a baroness by birth, should use 
the stile of her barony, so long as she lived ; and if he were 
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tenant by the ciuteqfi* tben ithat lie mig^tiiseitfiHrdietenn 

of his life. 

The chieF>ijuBtiGe< canfifBsed (that cietoni^ coitterniiig'lhe 
tenant 'by the cartesy, to be Qonsonant to the oommon law ; 
for Ae common law admitteth him to all his'wife^s inherit 
anoeS) of which she was seised during the ooverture, and that 
m^ht descend to their issue ; and the dignity was ptfcel of 
the mheritance: winch doctor Gardiner confessed, addfaig 
that the law granting the more, which was the possession of 
the barony, could not be intended to deny the less, which was 
the dignity, a thkig incident to it. 

As it standedi with the kw, said the king, that tenants 1»y 
the curtesy should have the dignity ; so it standeth with reason. 
But I like not that a man should be this day a lord and to- 
morrow none, without crime committed ; and it must so fiiU 
ont m the husband of a baroness, if she die, hanng never had 
by him anyxhildren. 

The chief justice confirmed, that in that point, the common 
law dissented not much fifom the kin^s reason ; for the hus- 
band that naver had issue wasthooght to haw&noidteiest in law 
in his wife's.inheritance, /nore than in respectonly that he was 
ahusbandrbut having a diild, then he aequired^t state in 
law, and was admitti^ to do homage^ and not before. 

The kin^ for resolution, said, diat forasmuch as by thdr 
speeches heunderstood that tibere was no foree of mason 'nor 
law to give the name to htm that had no issue by lus wife; 
that neither )Mr. Wymbish, nor none other firom thenceforth, 
should use.Ae title of hb wife's d^ity : but such as by cur- 
tesy of En^bmd had also right to her possessions for term of 
his life. The which opinion the persons aforenamed ap- 
plauded, and so the sentence stood. 

$ 28. Notwithstanding this royal nseogmdon of the*r^|^'to 
cortesy in dignities, aclaim lo« dignity on this ground viras 
soon after reiected. 

$ 29. About the year 1580, Riohaid Bertie daimed die Willough- 
baiony of WiUou^^by in right of his wife Oatherine^ dochess ^^ 
of Suffolk, and baroness Willoug^iby, as tenant by the Collins, i. 
curtesy. 
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The claim was referred by queen Elizabeth to lord Biugfa- 
ley, and two other commissioners ; as also a claim to the samie 
digni^ by Peregrine Bertie, the son of the claimant 

The commissionen made thdr report in fiivor of the son, 
who was accordingly admitted to the dignity, in the lifetime 
of his fiither. 
ilmt.%9. § SO. Mr. Hargrave observes, that notwithstanding tins 
decision, two other claims of the like kind were made in a few 
years after. The first about 1586, by Sr Thomas Fane, in 
right of his wife Mary, the daughter and heir of Henry lord 
BergaTenny. And die second about 1604, by Sir Sampson 
Lennard, in ri^t of his wife Margaret lady Dacres. 

Of the event of the former daim, he did not find any ac- 
count ; but as to the latter, it appeared that king James I. 
referred it to commissioners, and that lady Dacres dying be- 
fore any decisi<m, the affiur was con^romised in 1612, by the 
king^s granting precedency to the husband, as eldest .son cf 
lord Dacres. 
Idem, 90. The letters patent, by which this precedency was granted, 
redte, that the commissioners found baronies in the like right 
conferred on the husband in several femilies ; and in the par* 
ticular barony of Dacres, three several precedents. 
Idem. $ 81. Mr. Hargrave also observes, he could not leam that 

there had been any claims of dignities by curtesy since lord 
Cokeys time ; and from the want of modem instances oF such 
daims, and firom some late creations, by which women had 
been made peeresses, in order that the femilies of their hus^ 
beads might have tides, and yet the husbands themselves con- 
tinue commoners, it seemed as if the prevailing notion was 
against curtesy in titles of honor. However, he had not dis- 
covered whether this great question had ever formally received 
the judgment of the house of lords. 

§ Si. It may also be observed that there are some modem 
instances of persons sitting in parliament as heirs to thor 
mothexB* dignities, in the lifetime of their fethers; which 
would not have been allowed, if tfadr fethers had an estate by 
the curtesy in those dignities. 

$ 3d. Thus the present duke of Northumberland was allowed 



CH< IV. S 38—96. Dignities. 109 

to take his seat in parliament^ as baron Percy, immediatdy Joan. 
after the death of his mother, though his fid^er was then p'^![^' 
living. 

In the same manneri the present marquis Townsend was Jouni.^ 
allowed to take his seat in parliament, as baron Ferrers of p' j^^^* 
Chartley, upon the death of his mother, though his fiither was 
then living. 

§ S4. Madox says, dignities by tenure were never alienable ; P^^^jl^ ' 
tar the king being the fiiundation of honor, no man, or num- aliensbfie. 
ber of men, without the king, could ever make an earl or Baron, 
baron. To grant a baronial title was an act of royalty, in- ^^' 
separable from the crown, and incommunicable to subjects. 
In the first place, when land baronies were in being in 
"Rn gJimd , a man could not purchase and enjoy an honor 
or barony, without the king's consent. There must have 
been a royal licence made to the grantor to grant, and to the 
grantee to purchase or take such honor. In the next place. Rap* 597. 
a man could not become homo^ or baro r^isj without doing 
homage to the king. If the king was not pleased to accept 
his homage, he could not purchase or hold an honor. Thirdly, 
a man could not have seisin of an honor, without having it 
fit>ni the king^s hand. Every honor originally passed from 
the king, and upon every change by death or otherwise, r^ 
turned to the king again, and remained in his hands until he 
commanded seisin of it to be delivered to his homager, ac- 
cording to the law or custom of noble fiefr. Fourthly, there 
never was (for aught he knew) an instance of any man's 
coming into seisin of an honor by purchase or contract made 
with a sul:gect. 

$ 35. Madox IB so fiur right, that dignities were never 
alienable without the consent and concurrence of the crown. 
But there are several instances of the alienation of dignities 
with such consent 

$ SB. Thus in the reign of king Henry III., Ranulph earl 
of Chester and Lmcoln, conveyed the earldom of Lincoln to 
his sister, by a charter which Mr. Selden has published. The Id $ la 
words are, — Bamdphus comes Ceshia et lAncolnue^ omnibus 
prasenttbiiSj 4t. ad tmivenitaHs vestra noHHam vdio pervemref 



me.d0iiiae,canee$ime ethac prasenU eaiehb mea eon/irmasie dth 

ndna UamUat de Queneif sorari mea diarisdnuB comUidum 

Ldncohiug ; scilicet quantum ad meperfinuit / ut inde comitissa 

esigtat ;. habendum ei tenendum de domino meo rege Anglia et 

heredibus suis eidem Hamidm et keredibus suis^ qtdete plane 

pacffioi^ ^ integrif jure htteditarioy' cum omnibus libettatitUs 

adprcedictum comitatum pertinentibusm 

Idem* § S7.1 Seldea says, that this I&wkia was thence s^ed 

comitissa Ldncolnia^ in a writ of mq^er cbiit^ biDught by her 

othec co-partners, after her brother's death ; and Ihat, at her 

request, the king granted the same earldom, which it seems 

she herself had first granted, that so the king's grant mi^t 

enure.aa a confirmation,. to her son John de-Xjacy. 

Id. c. 9. $ 58. Selden also states, that Simoa.de Mantlbrt, earl of 

' ' Leicester in fee, died, leaving two sons» Almarique and Simon. 

iUmarique, the eldest, granted and released all his right to 

Simon ; and so he was earl of Leicester, and recdved his in- 

vestiture fifom the king, 

RyleyPlac $ S9. By letters patent in 7 Edward IL reciting, that £d- 

f^ j,^^^^ mund Deyncourt (who was baron Blankeney) having no issue 

Collins, male^ and being desirous that his surname and arms might 

'^^* continue^ had petitioned his majesty for leave to enfeoff whom 

he pleased of his manors and anns» 

The kiog granted him his licence to enfeoff any person of 
his manors, &c. so as the same might remain after his decease 
to William D^yncourt, and the heirs male of his body* 

$ 40. By other letters pat^it in 10 Edward II., the king 
granted his licence to enfeoff Oliva* and John Deyncourt of 
the manor and soke of Blankeney, &c. (which was his barony), 
and that the said Oliver and John should re^enfeoff the said 
' Edmund of the same, to hold during his life, and after his de- 
cease to the said. William Deynoourt, and the heirs male of 
his body. 
4 Inst. 126. $ 41* Lord Coke says, it ^)peared fiK)m the dose rolls that 
this Edmund sat. in parliament until and in 18 Edward IL, 
and that after his decease^ his assignee sat in parliam^t in 
1 Edward IIL by the name of William Deyncourt; and in 
his heirs male the dignity, surname, and possessmnsooDtimied 
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untfl 21 Henry VI., and ^then his heirs male, tpg^ther^with 
the name and digpitjF, ceased* 

§ 42. Lord Coke also says, he heard lord Burghley vouicbi Idem, 
arecord in the reign, of Sdward IV., that the lord Hoe, hanng 
DO issae male, by his deed under his seal, granted his name^ 
aims,, and dignity over. But having not the king^s> licence, 
and wazxont, the same was in parliament adjudged to be 

Toid* 

§ 43. The power of alienating dignities by tenure appears But are 
to have ceased before the time of kmg Henry VL It being ^^abie. 
pretty dear that, in the reign of that prince, avdignity could 
not be created by the mere conveyance of a baronial .jestate. 
For, in the case of the barony of Lisle, the gift of the manor 
to which that digni^ had been annexed, by the counUtss of 
Shrewsbury, to her own son, John Talbot, does not appear to j^j^^ ^ y. 
have given him a complete right to the dignity ; for letters 
patent from the crown were also obtained, in order to confer 
the baronage on him. And when, dignities ceased to be an- 
nexed to the possession of lands, and came to be ocmsidered 
aa mere personal inheritances,, it appears to have been settled 
that a dignity was' an. hereditamaxt inherent in the blood of 
the first grantee,, and his lineal descendants, and therefore 
unalienable. 

§ 44. In. the case of the barony of Grey of Ruthyn, the Joum. 
house of lords made the following resohition: — *^ Upon ^*^*^^' 
somewhat which was spoken of in the argument concerning a 
power of oonvejdng away an hoxior ; it was resolved upon the 
question,: nemine contradicente^. that no person that hath any 
honor in him, and a peer of this realm, may alien or transfer 
the honor to any other parson." 

$ 45. This resolution cannot be considered as having the 
authority of a law; but it is now understood that Hi gnirigg are 
absolutely unalienable. 

^ 45. A dignity or title of honor might formerly be sur- lifight be 
rendered to the crown, of which there are several instances. ^If^"^'^ 
Thus in 4 Henry III. Andrew Oiffiurd baron of Pomfret in king. 
fee surrendered that dignity to the king. So in 23 Heniy III., ^1^ 
Simon Mountford, being earl of Leicester, and desirous to 
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take that honor from his eldest scxi, who had a&other title,' 
and to give it to his second son, he surrendered it to the king^ 
who r^ranted it accordingly. 

$ 46. In the rolls of parliament, 8 Heniy VI., th^ is a 
surrender of the earldom of Norfolk, by Roger Bigod, to the 
crown, of which the words are, — Sciatis nos reddidisse remt" 
siste et omnino^quiehim clamasse pro nobis et Aaredibus nostris 
magnifico principi et domino nostro karissimo domino Edwardo 
Dei gratia regi jtngUa iUustri qmcqidd juris honoris et dominii 
hujusmodx nomine comitis in comite Noiff* et mariscalciam' 
Anglia ; habendum et tenendum eidem domino r^ et haredi- 
bus suiSj cum omnibus et singulis ad ea qualitercunque spectaft' 
tibus quocunque nomine censeatur^ quieta de nobis et haredibus 
nostris imperpetuum* Ita quod nos vel hitredes nostri seu ali^ 
quis nomine nostro nihil Juris vel damei in eidem out suisperti'- 
nentibus quibuscumque de cetero vendicare poterimus vel habere.' 
Jbi ctffus rei testimonium^ 4^, 

§ 47* Sir Charles Brandcm being affianced to Elizabeth 
viscountess Lisle, who was an infiint of tender years, obtained 
letters patent in 5 Henry VIIL creating him viscount Lisle, 
to him and his hdrs by the said Elizabeth. *< But having 
shortly after happened on a fiitter morsel, he yielded up the 
letters patent to be cancelled.^ * 

§ 48. In 1689, Roger Stafford claimed the barony of Staf- 
ford as the grandson and heir male of Henry lord Stafford, 
eldest- son of Edward duke of Buckingham. King Charles L 
intending to create Sir William Howard, son to Thomas earl 
of Arundel, who had married the sister of Henry Stafford, the 
last heir male of the elder branch of that fiunily, baron Staf- 
ford; it was advised that there might be a fine levied by the 
said Roger of this barony to the king, which was done 
accordingly.! 

§ 49. Tliis doctrine has been altered ; for it was resolved 



* Charles Brandon manned the queen dowager of France, ritler to king 

HeniyVIU. 

t It was formerly a coounon practice for persons who had peerages, created 
by letters patent, to retom them to the crown, in order that they might be 
cancelled. 
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by the house of lords, in 4iie case of the barony of Grey of 
Ruthyn, — " That no peer of this reahi^ can drown or extin- Journ. 
guish his honor ; but that it descends to his descendants ; ^' *^' ^^^• 
neither by surrender, grant, fine, nor any other conveyance 
to the king." And some years after, the validity of a surren- 
der of a dignity by fine to the king being questioned, it was 
resolved by the house of lords, upon great deliberation, and 
after hearing the attorney-general, that such a surrender was 
void. 

§ 50. John Villers was created baron Villers, of Stoke^ and Porbeck 
viscount Purbeck, in 1619, by letters patent to him and the ^ufng"'^* 
heirs male of his body. 29.7. 

In 1060, Robert Villers his son,, on whom these dignities 
had descended, and who was accused of treasonable practices 
during the rebellion, petitioned king Charles II. to accept of Jowm. 
his dignity; and his miyestjr's counsel being of opinion that 
he might legally surrender his dignities to the crown, a fine , 
was accordingly levied by lord Purbeck oi all his dignities to 
the king. 

In 1675, Robert Villers, the son of the above-named Ro- Idem, 
bert, petitioned his majesty for the dignities of viscount Pur- 
beck and baron Villers, which being referred to the attorney- 
general (sir William Jones), he reported, that forasmuch as 
it was a considerable quesdon never resolved, that he knew 
of, whether a peer could by fine, bar or extinguish an entailed 
honor, he recommended that the petition should be referred 
to the house of peers. 

A reference was accordingly made by his majesty to the Journ.. 
house of peers, where it was argued on behalf of the petitions aw^^ ^**' 
that this was a personal dignity, annexed to the blood ; and Pari. ca. 1. 
so inseparable and immoveable, that it could not be either 
transferred to any other person, or surrendered to the crown. 
It could move neither forward nor backward, but only down- 
ward to posterity ; and nothing but deficiency or corruption of 
blood could hinder the descent. Sir William Jones endea- 
voured to support the surrender upon the authority of several 
ancient precedents ; and among others, those that have been 
already stated. 
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lourn. id. The house of lords came to the foUowinff resolution : 

253 

**. Forasmuch as* upon debate of the petitioner's case^ who 
claims die title of viscount Purbeck, a question in law did 
arise, whether a fine, levied to the king, by a peer of the reahot 
of his title of honor, can bar and extinguish that title The 
lords spiritual and temporal in parliament assembled, upon 
very l<mg debate, and having heard his majesty's attorney- 
general, are unanimously of opinion, and do resolve that no 
fine now levied, or at any time hereatfter to be levied to the 

Vide infra, ^S» ^'^ ^^^ ^^^^ ^'^^ ^^ honor, or the right of any person 
^- ^' daiming under him that levied or shall levy such fine*" 

Notextin^ § 51. It appears to have been formerly doubted whether 
anewtiUe ^ ^^^^^^^7 ci^eated by writ was not extinguished by the accept-' 

anoe of a new barony by writ of the same name* 
Delawarre § 5S. The lord Delawarre being in sore displeasure witli 
11 Rep! 1. William West, his nephew and heir, procured an act of par* 
Collinsy liament S and 4 Edward VI., by which the said William 
iss* West was, during his natural life only, disabled to chum, d^* 

mand, or have any manner of right, tide, or interest, by de- 
scent, remainder, or otherwise, in or to the manors, lands, 
tenements, hereditament, title, or dignity, of the said Thomas 
lord Delawarre, his uncle. 

Thomas lord Delawarre died ; and in 8 Elizabeth, William 
West was called to parliament by writ of summons, and had 
place in parliament according to his creation ; for that, by the 
said act of parliament, he was excluded to challenge the former 
ancient barony. 

Upon the death of William West, a question arose, whe- 

ther his son should have the place of his grandfiither. 

Joum.v.ii. The matter was referred by queen Elizabeth to the house 

193. 196. ^f lords, who referred it to lord Buighley, then lord treasurer, 

and others, who heard counsel in the presence of the two 

chief justices, and divers other justices. 

It was objected, that William West bad accepted of a new 
creation of the queen, which dignity, newly gained, did descend 
to the petitioner, which he could not waive, and therefore the 
petitioner could not have other place than his father had. To 
which it was answered and resolved, that the acceptance of a 
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new oreation by the said William could not hart the petitioner, 
because the said William was at that time disabled ; and in 
truth was not a baron but only an esquire : so that when the 
old and new dignities descended together, the old should be 
preferred. 

But this was to be noted, by the reasons made for the said 
resolution, that if William West had been a baron, and en- 
titled to^ or in possession of the ancient dignity, when he 
accepted the creation, the law perchance might have been 
otherwise, but that remained unresolyed* 

§ S3, It seems, however, to have been soon after setded, 
that the acceptance of a new dignity does not merge or destroy 
an ancient one. For lord Coke says, ^< That the greater dig* 2 Inst 594. 
nity doth never drown the lesser dignity, but both stand to- 
gether in one person ; and, therefore, if a knight be created a 
baron, yet he remaineth a knight still. And if the baron be 
created an earl, yet the dignity of a baron remaineth, et sicde 
ueterUT 

$ 54, In the case of the barony of Willoughby de Broke, 
which will be stated in the next chapter, it was resolved by 
the house of lords, that the grant of a new barony of Wil- 
loughby de Broke to sir Foulk Greville and the heirs male 
of his body by letters patent, he being then in possession of 
the ancient barony of Willoughby de Broke, which had been 
created by writ, did not destroy such ancient barony, but the 
same continued and descended to his sister and sole heir, and 
from her to sir Richard Vemey, who was seated in the house 
of lords according to the date of the ancient barony. 

% 55. An opinion formerly prevailed, that where a person An earl- 
having a barony by writ, and consequently descendible to his noratuact 
heirs general, was creBfed an earl to him and the heirs male abarony 
of his body, the earldom attracted the barony, so that it could 
not afterwards be separated from it. 

§ 56. Sir Thomas Manners being seised of the barony of Barony of 
Roos, which was created by writ and descendible to his heirs Collins, 
general, was created earl of Rutland to him and the heirs ^^^- 
maleofhisbody. An. I617, 

The earldom and barony descended to Edward Manners, 

I 2 
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who died in 158?,' leaving issue an only daughter, Elizabeth. 
Upon his death, the earldom descended to his younger bro- 
ther. Elizabeth, his daughter, married William Cecily eldest 
son of lord Burleigh, and died leaving issue a son, William 
Cecil, who claimed the barony of Roos. 

It was contended, on the part of the earl of Rutland, that 
the acceptance of an earldom by a baron, with such restraint 
of descent to the heirs male of his body, though the baron 
were before in fee simple, was in substance and law a surren- 
der of the barony invested in him before ; and that both the 
old and new dignity were settled together, and ^strained into 
one course of descent; that is, into an estate tail, to pass 
P ... with the earldom, which being the greater carried the lesser 

172. with it. 

This case was compromised by king James I., who by letters 
patent, in the fourteenth year of his reign did accept and de- 
clare the said William Cecil to be lord Roos, and to be so 
reputed, named, and called, and to have and use the ancient 
seat and place of lord Roos ; and that the said Francis earl of 
Rutland should be accepted and declared and called lord 
Roos of Hamelake, and his son and heir, according to the 
laudable custom of England, should enjoy the said name title 
and dignity of lord Roos of Hamelake, Trusbutt, and Belvoir, 
in parliaments and other assemblies. 
Barony of § 57. By the death of William Cecil without issue, in 1618, 
An. 1666. ^^^ barony of Roos reverted to Francis the sixth earl of Rut- 
land, who had issue only one daughter, married to George 
Collins, Villiers duke of Buckingham, whose son George the second 
duke of Buckingham claimed the barony of Roos, which was 
opposed by the then earl of Rutland, upon the ground that 
where a baron in fee simple was made an earl, to him and the 
heurs male of his body, the earldom should attract the barony, 
and they could not be severed. Not that the barony was 
merged in the earldom, but rather suspended. 

The house of peers did not come to any resolution on this 
case ; but the doctrine that an earldom attracted a barony was 
entirely exploded in the following cases : 
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$ 58. Lord Grey de Ruthyn, being a baron by writ, was Barony of 
created earl of Kent to him and the heirs male of his body, Ruthyn. 
by letters patent; and had issue two sons, the eldest of whom {ge ' 
had issue a daughter only, and died. 

In 1640, Mr. Longville claimed the barony of Grey of 
Ruth3m as heir to this daughter. The claim was opposed by 
the earl of Kent, and it was contended by Mr. Selden on be- 
half of the earl, that the custom of honor, and therefore the 
law, in cases of descents of dignities was, when a barony by 
writ was once involved into an earldom, it should wail upon 
such earldom, and might not after be transferred to anotlier 
&mily by a daughter and heir, so long as the earldom con- 
tinued in the male line. 

It was however resolved by the house of lords that the Journ.v. 
barony descended to the daughter of the eldest son; and ^^- ^^^* 
through her to the claimant ; and the earldom to the younger 
brother. Consequently that the earldom did not attract the 
barony. 

$ 59. So where the earldom becomes extinct, the barony 
will notwithstanding descend to the heir general. 

$ 60. The claim of Mr. Mildmay to the barony of Filz- Barony of 
waiter in 1668, was referred by his majesty to the house of CoUins*^'^ 
lords ; where the question respecting the attraction of a barony 268. 
by an earldom was argued at great length by the attoniey- 
generalf Mr. Montague, on behalf of the crown, and Mr. 
Qffley on behalf of the claimant; but the parliament being 
prorogued, no resolution was entered into. 

In die next year, the case was heard before the king and 
council, assisted by the two chief justices, lord chief baron 
Hale, the king's chief Serjeant, attorney and solicitor genera]. 

The petitioner deduced his pedigree from Robert Fitzwaltei , 
who was summoned to parliament by writ, in 2S Edward I, 
And several times after, and had sat in parliament pursuant to 
such writs. 

The title descended to Robert Iltzwalter, who was created 
viscount Fitzwalter, and earl of Sussex, by king Henry VIII. 
This earl of Sussex had two sons, Henry earl of Sussex and 
sir Humphrey Ratcliffe : Henry had two sons, Thomas earl 
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of Sussex, who died without issue, and Henry earl of Sussex, 
who had issue Robert earl of Sussex, who died without issue, 
and one daughter, lady Frances, who married sir Thomas 
Mildmay, to whom the petitioner was heir. 

It was contended that the barony was merged and extinct 
in the earldom, by coming to Edward the last earl of Sussex, 
who died without issue. 

The question being put to the judges, they unanimously 
agreed, that ^* If a baron in fee simple be made an earl, the 
barony will descend to the heir general, whether the earldom 
continue or be extinct" With which opinion and resolution 
hb miyesty being fully satisfied, a writ of summons was issued 
to the claimant, by the title of lord Fitzwalter. 
Dkmties $ 61. All dignities or titles of honor, whether held in fee 
byi^n- simple, fee tail, or for life, are forfeited and lost by the at- 
der for tainder for high treason of the persons possessed of them. 
Neville's $ ^^* Charles Neville, earl of Westmorland, to him and the 
ca8e,7Rep. heirs male of his body, by letters patent, was attainted of high 
treason by outlawry, and by act of parliament, and died with- 
out issue male. And in 2 James I., Edward Neville claimed 
to be earl of Westmorland, as heir male of the body of the 
first grantee. 

This case, by command of the king, was propounded to all 
the judges, who resolved, that although the dignity was withm 
the statute de donis conditionaUbus^ yet that it was forfeited by 
a condition in law, tacite^ annexed to the estate of the dignity. 
For an earl has an office of trust and confidence, and when 
such a person, against the duty and end of his dignity, takes 
not only counsel, but also arms against the king, to destroy 
him, and thereof is attainted by due course of law, by tliat he 
hath forfeited his dignity ; in the same manner as if tenant in 
tail of an office of trust misuse it, or use it not; these are 
forfeitures of such office for ever, by a condition annexed to 
their estates. 

It was also ^resolved, that if this dignity had not been for- 
feited by the common law, it would have been forfeited by the 
statute 26 Henry VIIL, c IS. by which all estates of inherit- 
ance are declared to be forfeited to the king, upon conviction 
of high treason. 
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§ 63. The honorable Mr. Charles Yorkei in his Consider- 
ations on the Liaw of Forfeiture, has thus justified this doctrine ; 
'* As to honors they have so &r been alienable amongst us in ^^^ 
former times, that a man might, by surrender, restore them 
to the crown, that fountain from which they flowed. The 
law is now difierently understood in this respect ; but they are 
not alienable, like most other inheritances, since that would 
be to debase and prostitute them, yet they seem peculiarly the 
proper object of forfeiture , for being in a stricter sense than 
other kinds of property, the gift and creation of society, the 
terms on which they are given must be infinitely subject to its 
power. And is it not natural and politic that a distinction 
bestowed only for the praise of them who do well, should be 
forfeitable on the commission of crimes, for a terror to evil 
doers." 

§ 64. Persons upon whom judgment of high treason is pro- 
nounced, or who are outlawed upon an indictment for high 
treason, are said to be attainted of treason. A person jnay 
also be attainted of treason by a special act of parliament, of 
which there are many instances ; and all the ancient acts ol 
attainder are considered as having been passed on the first 
day of the sessions of parliament in which they were made. 

§ 65. In the year 1787, Andrew J. Drummond, esq. Printed 
claimed the Scotch dignity of viscount Strathallan, stating that cane. 
William Drummond, viscount Strathallan, and James his 
eldest son, having joined the pretender in the year 1745, an 
act of parliament was passed, 19 George II. enacting, that if 
the said W. viscount Strathallan, and James Drummond, 
should not surrender themselves on or before the 12th July, 
and submit to justice, then they should finom and after the 
18th April, 1746, stand and be adjudged attainted of high 
treason. 

This act was brought into parliament the 6th of May, 
1746, and received the royal assent the 4th of June following. 
W. Viscount Strathallan died on the 16th April, 1746, 
and the claimant contended that this act, as to W. Viscount 
Strathallan could have no eflfect whatever, he having died on 
the I6th of April : and his son did not consider himself as re- 
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quired to surrender, nor as attainted by force of the act, there 
being no description in it applicable to him, who was a 
peer of the realm, and not James Drummond, esq. at the 
time the act was introduced and passed. 

The following question was put to the judges; whether 
James Drummond was or was not attainted by virtue of the 
statute 19 George IL c. 26. 

The lord chief baron Eyre delivered the unanimous opinion 
of the judges present, that he was attainted. After stating 
the terms of the act, and taking notice of its recital, that 
. W. Viscount Strathallan, James Drummond, esq., his eldest 
son and heir apparent, and others had, on or before the 
18th April, 1746, levied war against the king; and its 
enactment, that if they did not surrender on or before the 
12th July, they should from and after the said 18th April, 
stand attainted ; proceeded in these words : — ^^ The claimant 
would have James Drummond's attainder depend on the fact 
of William lord Strathallim having died on the 6th of April, 
1746. Evidence of that &ct had been ^ven, of which the 
house were the judges. Supposing the fact to be so, the 
claimant's argument proceeds; that James Drummond having 
thereby become viscoimt Strathallan, could not be attainted 
by the description of James Drummond, esq., eldest son and 
heir apparent of, &c. This argument assumed, that he was 
so described afl^r he became a viscount The answer was, 
that he was not For the act relates to the first day of the 
session, which was in October, 1745. In the ordinary course 
of judicial proceedings, the conviction must have related to 
the time of the treason. But parliament is not so bound. 
Parliament may pronounce on men's future conduct This 
act is as judgment pronounced; but the effect of it is sus- 
pended. Evidence was ofiered to prove, that the act passed 
on the 4th June, 1746. But the house would not receive it 
By rejecting this evidence, the house has decided on the 
whole cause. If it was not passed on that day, when should 
it be said to have passed ? Undoubtedly on the first day of 
the session. In the contemplation of law, the whole session 
makes but one day. So the terms in the courts of law are, 
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as of the first day. The assizes are supposed to last but one 
day. It is entered on the rolls of parliament, that this act 
was made in the session held in October, 1745 ; no evidence 
can be admitted to overturn this record. Nothing but a 
special enactment, in the body of an act, can control the legal 
relation to the first day. This was solemnly settled in the 
late, and very strong case of the King v. Panther. The Brown's 
claimant was obliged to admit the general rule ; but he would y^^j 4^5^ 
make this act an exception. He says, it states &cts as having 
happened in April, 1746, and relies on the attainder being 
made to operate firom and afler the 18th of that montli. 
lord John Drummond's case was referred to, in which it was 
determined, that incumbrances were avoided by the act, only 
if subsequent to the 18th April. That was in conformity 
with the common law, but did not bear on this question, 
which was whether any day, except the first day of the ses- 
sion could be fixed on for its commencement It was im- 
possible on the &ce of this act to fix on any other day. And 
it was absurd to say, it should be held to commence on a day 
not fixed. It speaks of the Idth April, as a day fix>m whence 
& certain eflfect was to take place. It speaks of the 1 2th July 
as a day for another efiect Neither of these days can be 
called the commencement. The not fixing a day shewed the 
sense of the le^lature, that the common rule should apply. 
A strong case had been stated of an act which in the body of 
it declaml that something was to take place firom the next 
Whitsuntide. The session had b^;un before Whitsuntide, 
but Whitsuntide was passed while the act was in the course 
of going through the house. The Whitsuntide of the fol- 
lowing year was meant ; but it was observed that, according 
to the words of the act, joined to the rule, Whitsuntide next 
must be the Whitsuntide past, and therefore it was altered 
to Whitsuntide next but one, meaning not the second Whit- 
suntide after the act really passed, but the first Whitsuntide, 
according to the original intendment 

William viscount Strathallan was dead when this act really 
passed. Was he attainted ? Perhaps he was not But that 
must be not on account of any defect in the act, or because 
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he died on the 16th April ; but because he died before the 
19di July, 1746, the day of surrender ; and it would be 
presumed that he would have surrendered, had he lived. 

The claimant was here seeking to take an advantage, to 
defeat the plain intendment of the legislature ; for it could 
not be disputed that his father was meant to be attainted by 
the act It could not be^ regretted therefore, if there should 
be a rule which went to support the legal intendment, though 
grounded on a fiction* — The claim was rejected. 
But those X gg^ Where a person is tenant in tail male of a dionity, 
der are with a renuunder over in tail male to another, and such per- 
^^^ son is attainted of high treason, the dignity is forfeited, as to 
him and his issue male; upon the principle laid down by 
Plowden 557, that if a donee of land b attainted of treason, 
the crown shall have the land as long as there are any heirs 
of the body of the donee. But upon failure of issue male of 
the person attainted, the dignity becomes vested in the re- 
mainder man, or his male descendant 
7Rep. $ 67. Thus it is said in Neville's case, that by the attainder 

'*• * for high treason of Thomas Percy, who was carl of Nor- 

thumberland, to him and the heirs male of his body, with 
renuunder to his brother Henry Percy, in the same manner ; 
Henry Percy became earl of Northumberland ; but this was 
because Thomas Percy had no son, for it is stated in CSoUins's 
VoLii^si. peen^ that Thomas Percy was beheaded at York in 1572, 
and did not leave any issue male. 

$ 68. The celebrated Henry St John, was created viscount 
Bc^gbroke by queen Anne in 1712, to him and the heirs 
male of his body, remailider to his father sir Henry St John, 
and the heirs male of his body. Lord Bolingbroke was at- 
tainted of high treason in 1715, by act of parliament, and 
though he afterwards obtained a partial repeal of the act of 
attainder, yet his dignity was never restored. Upon his death 
without issue, in 1751, Frederick St John, the grandson and 
Vide infra, h^ir male of the body of sir Henry St John, succeeded to 
^iridom ijj^ estate in remainder in the dignity. The entry in the 
VoLxxviii. journals is — " Frederick viscount Bolingbroke, claiming by 
pa-so4. virtue of a special limitation contained in a patent granted to 
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his uncle Henry, late viscount Bolingbroke, dated 7th July, 
11 Anne, was introduced in his robes, and took his seat'' 

$ 69* The issue must be capable of inheriting the dignity, 
otherwise the remainder will take effect 

Thus in the case of Gordon v. the King^s Advocate, the ibl- Printed 
lowing question was put to the judges by the house of lords : 1754. 
— ^^ T^umt in tail male of lands in England, with remainder 
over, is attainted of high treason, and the estate tail thereby 
forfeited to the crown. After this attainder, tenant in tail has 
issue male bom in foreign parts, out of the ligeance of the 
crown of Great Britain, and dies leaving such issue male. — 
Quere, Is the estate or interest in the lands which were for- 
feited to the crown as aforesaid, continuing or determined ? 

The lord chief baron of the court of exchequer, having 
conferred with the other judges present, delivered their 
unanimous opinion, that the estate or interest in the lands so 
forfeited to the crown, as aforesaid, was determined." 

In consequence of this opinion, the person who was next 
in remainder recovered the estate from the crown. 

§ 70. A dignity created by writ, and descendible to heir^ ^^ ^^^ 
general, is also forfeited by attainder of felony of the person ^ ^"^' 
possessed of it For lord Coke says, if he was noble or \^^' 
gentle before, he and all his posterity are, by the attainder, 
made ignoble. 

5 71. Mervin Touchet, baron Audley by writ in England, Collins's 
and earl of Castlehaven in Ireland, was attainted of felony ^'^^' ^^^' 
and beheaded in 1631. His son was created lord Audley, 
and earl of Castlehaven, by king Charles I., and having faith- 
fully served that prince, he obtained an act of parliament 
29 & SO Cha. IL, entitled «< An act for restoring the honor of 
banm Audley of Hdy, to James lord Audley, and others Lords' 
therein menticmed." And the lords Audley have ever since J^^"^* 
had precedence according to the date of the ancient barony. Ji'i\T, 2. 

§ 72. But an mtailed dignity is not forfeited by attainder Except 
of felony, except during the life of the person attainted. For £"S*!^ 
the statute 26 Hen. VIII. c. IS., by which estates tail are 
made forfeitable for high treason, does not extend to at- iinat. 
for fel<Miy. S92. b. 
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Dugd.Bar. R 73. Sir John Stourton was created baron Stourton in 
26 Hen. VI. by letters patent, to him and the heirs male of 
bis body. The dignity descended to Charles seventh lord 
Stourton, who was convicted of murder, and hanged in 1557. 
He left three sons. John the eldest received a writ of sum- 
Journ. mons to parliament on the 11th February, 1575, and was 
pa. 751. placed immediately above lord Latymer, in the seat of his an- 
cestor. In Dugdale's baronage, it is said that this John was 
restored in blood, by act of parliament ; but this is a mistake, 
for though an act was brought in for the restitution of blood 
of John lord Stourton, yet that was on the 7th March fol- 
Id.pa.742, lowing, on which day it appears from the journals that lord 
^^ ^' Stourton sat in the house ; so that the object of the act must 
Eden's ^^^ ^^^^ ^ enable lord Stourton to derive pedigree through 
Rep.vol.ii. his father, and the act never passed. 

377. 

§ 74. Lawrence earl Ferrers, to whose ancestor the dignity 
of^Fenws ^^ ^'^^^ granted by letters patent in 1711, to hold to him 
and the heirs male of his body, was convicted of murder, and 
executed in 1 760. 

At the end of the honorable Mr. Eden's publication of 
cases, from the manuscripts of lord Northington, there is 
an argument of lord C. B. Parker, upon the efiect of earl 
Ferrer's attainder; in which, after stating lord Stourton's 
case, he lays it down that dignities, whether created of a par- 
ticular place, or not, were intailable within the statute de 
donis; and that lord Nottingham in his speech iii the house 
of lords, in the case of Robert Villers, claiming the tide of 
Ante, $50. viscount Purbeck, declared his opinion, that intailed honors, 
notwithstanding any corruption of blood, were preserved by 
the statute of Westminster 2., against all forfeitures for felony, 
though not against treason, without distinguishing whether 
those honors were in their creation from some certain place 
or not.* And the chief baron concludes by saying that lord 



* I am indebted to the honorable Mr. R. H. Eden, for the following 
note of lord Nottingham's speech in the Purbeck case : ** As to the objec- 
tion that an honor is not within the statute of Westm. 2. de donis^ nothing 
is got by it if true, for if not, it remains a fee simple conditional ; and a 
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Jceeper Northington was so well satisfied that the attainder of 
earl Ferrers of felony and murder, did not afiect his next 
brother Washington Shirley's right to the earldom, that his 
lordship granted him his writ, and the rest of the lords con- 
curred in opinion with the lord keeper, or at least acquiesced 
in it, for he took his seat in parliament as earl Ferrers ; so yol. xxu. 
that this point was settled by the highest authority. I^ ^^^- 

$ 75. An estate tail in remainder in a dignity, is not for- 
feited by the attainder for felony of the preceding tenant in 
tail of it Thus, when Edward, earl of Hertford, was at- Ante, § I6. 
tainted of felony, and died leaving issue male by his wife Eden's 
Anne, which did not fail till the year 1749, when Sir Edward ^:. 

1 ^^ VOI»U. 379« 

Seymour, the then heir male of the body of Edward Sejrmour, 
to whom the remainder was limited, was summoned to parlia- 
ment as duke of Somerset, and took his seat under the letters Infra, c ▼. 
patent of 1 Edward VI. 

§ 76. In the case of a digni^ created by writ, which is de- Comip- 
soendible to heirs general ; the attainder of the heir {^parent i^i^od. 
for treason or felony, if he survives his ancestor, will destroy 
it For the heir apparent is inoqpable of inheriting it in con- 
sequence of his attainder, and his blood being corrupted, no 
title can be derived through him, so that the dignity becomes 
vested in the crown by escheat, and is thereby merged and 
destroyed as eflfectually as if it had been forfeited. 



surrender by fine works more strongly upon a fee simple conditional. But 
on the other side there is veiy much lost by it, and the peers are all un- 
done, if the objection be true» and that honors cannot be intailed, for then 
no remainders can be limited of an honor, after an estate tail ; and this may 
concern and d^rade many of your lordships. But that which concerns all 
of you is, that then all honors will be forfeitable for felony, as appears by 
lord Audley's case, who, being a baron in fee simple, was attainted of 
felony, and though his son, by a patent of restitution, did long usurp the 
old precedence, yet that being now looked into, the son was fain, thu 
sesnons, to be restored by act of parliament Whereas all intailed honors, 
notwithstanding any corruption of blood, are preserved by the statute 
Westm. 2. agaiost all forfeitures for felony, though not against treason. 
^ that no small privil^e u lost if an honor cannot be intailed within the 
statute Westm. 2." 
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Connd. on $ 77, This doctarine b thus explained by Mr. Yorke: ^< It 
4th ed. 72. ^ ^ princ^le in all states, where a man is neither a subject 
by Urdi, or express compact, or has voluntarily renounced 
the mutual obligations, to consider him as not within their 
obedience or even notice. But where he has ferfdted his civil 
rights by crimen he is regarded as still subject to their power; 
and in every respect within the strict consideration of the law* 
That the ancient common law of England clearly proceeds 
upon this principle, where a man was not capable of civil 
rights by nature, as an alien bom, and never naturalized, 
being unknown to the law, he was excluded bom inheriting ; 
and the next of kin within the allegiance^ who did not daim 
under him was admitted. Or where he had incurred civil 
disabilities by his own voluntary act, not criminal ; as one 
who entered into religion, or abjured the realm; he was taken 
to have undergone dvil death, and the next in course of 
descent entered. But where he is attainted of treason or fidony, 
the law will not pass him over, and marks him out^ in rei 
exempban et iitfamiam. Hence it is that thou^ he was never 
in possesskm, nor those who daim under him more capably 
of inheriting than he, by reason of the consequential disability^ 
arising firom the attainder of the ancestor; yet the estate will 
be interrupted in its course to the collateraL" 

$ 78. In consequence of this prindple it has been resolved 

by the house of lords, that where the eldest son of a person 

possessed of a barony by writ was attainted of high treason, 

and died in the lifetime of his fisUher, leaving issue^ the barony 

reverted to the crown, and became extinct 

Baionyof $ 7^* ^^^ R^v. Robert Lumley Lloyd claimed in 1729 

Lumley. ^^ barony of Lumley, which was created by writ of summons 

vjam.898. in 8 Richard 11. as being heir to Ralph lord Lumley, the 

373 "'^ person first summoned to parliament 

It appeared that the title descended to John lord Lumley, 
and that Oeorge Lumley his ddest son was atlaintfid of high 
treason in 29 Henry VIIL, and died in the lifetime of his 
&ther, leaving issue John Lumley, who died without issue* 
That Spandian Lloyd was his cousin and next heir, namely 
eldest son of Barbara Williams, sister of the said John Jord 
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Lumley. That Spandian lioyd died without issue, and that 
Henry Lloyd his next brother had issue, Henry his eldest 
son^ who was fiither to the claimant. 

The earl of Scarborough opposed the daim, and it was 
contended by his counsel that Greorge Lumley being attainted 
and executed in the life of John lord Lumley his &ther ; upon 
the death of the said John lord Lumley, the said barony be- * 

came extinct. 

The house resolved that the petitioner had not any right to 
a summons to parliament, as prayed by his petition. 

This resolution must have been founded upon the principle 
that the barony had reverted to, and was merged in the 
crown, in consequence of the attainder of Greorge Lumley* 
That attainder not having been reversed. ^*i« infr"* 

§ 80. It is, however, a rule of law, that the attainder of a 
person who need not be mentioned in the derivation of tthe 
descent, does not impede, and therefore where one may daim 
as heir to an ancestor, without being obliged to derive his 
descent through an attainted person, he will not be a£kcted 
by such an attainder. Thus if a man has two sons, and the ^j^'^'/* 
eldest is attainted of treason, and afterwards the ftther dies Cro. Car. 
seised of an estate in fee simple, the younger brother cannot iHideP.C. 
inherit from his fother, for the elder brother, though attainted, s$e. 
is still a brother, and no other can be heir to the fother, while 
he is alive ; so that the estate escheats to the crown. But if 
the elder brother dies in the lifetime of the fother, without 
issu^ the younger brotiier will then inherit from die fother, 
because he can derive his descent from him, without claiming 
through, or even mentioning his brother. 

$ 81. Corruption of blood was always looked upon as a sComm. 
peculiar hardship ; and therefore in most, if not all of the ^^^' 
new felonies created by act of parliament, since the reign of 
king Hemy VIII,, it is declared that .they shall not extend 
to corruption of blood. And by a statute made in the reign 
of queen Anne, it was enacted that it should cease upon the 
extinction of the Stuart fomily. It has, however, been re- 
vived by a modem act. But by the statute 54 George III., 
c. 145. corruption of blood b now confined to the crimes of 
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high* treafiODy . petit treascMi, and murder ; and of abetdng, 
procuring, or counselling die same. 
I>oe8 not } 82. Aldiough by the statute 26 Henry VIIL c. IS. es- 
intailed tales tail in lands, tenements, and hereditaments are forfeited 
dignities, by. attainder of high treason of the persons actually possessed 
iHaleP.C. of them ; yet it has been long settled, that as to estates tail, 
such attainder does not create any corruption of blood. And 
jRq). 106. !^ ^^^ resolved in lord Lumley 's case, where there were grand- 
father, fiither and son, and the grandfather was tenant in tail 
of lands, and the father was attainted of high treason, and 
died. in the lifetime of the grand&ther, that the grandson 
should inherit the estate tail from the grandfather, notwith- 
standing the attainder of the fether. 

$ 83. In consequence of this doctrine, it has been resolved 
by the house of lords, that a dignity in tail may be claimed 
by the son of an attainted fitther, who was never possessed of 
the dignity* For the son may claim from the person who first 
acquired the dignity, per Jbrmam doni, as heir male of his 
body, within the description of the gift And that the attainder 
of a &ther, or other lineal or collateral ancestor, who was never 
possessed of the dignity, will not prevent the descent to his 
issue. 
Dukedom $ 84. John Murray presented a petition to his majesty, in 
of Atholl, I PjQ^ stating that his grand&ther John marquis of AtfaoU 
▼.XXX. 466. was by letters patent created duke of Atholl, to him and the 
heirs male of his body. 

That the said John duke of Atholl died in 1 725, leaving 
James his eldest son, who succeeded to the title, and George, 
his second son, who was the petitioner's fitther. 

That the said George was, in the year 1745, attainted of 
high treason by act of parliament, and died in 1760, leaving 
the petitioner his eldest son. 

That James, the second duke of Atholl died in 1764^ 
without leaving any issue male. 

That the petitioner had consulted many gendemen learned 
in the law of England, particularly the honorable Mr. Charles 
Yorke, sir Fletcher Norton, and Mr. de Grqr, whether the 
said attainder, under the ^iscumstances of the case, could be 
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any bar to the petitioner's succeeding to the title upon the 
death of his said uncle, James duke of Athol. And the said 
gentlemen were unanimously of opinion, that as by the law of 
Ejigland in a like case, no objection could arise by th^ said 
attainder ; and as by the statute 7 Ann, all persons attainted 
of treason in Scotland were liable to the same corruption o^ 
blood, pains, penalties and forfeitures, as persons convicted 
or attainted of high treason in England, the petitioner would 
be clearly entitled to succeed to the said honors. 
> The petitioner, therefore, prayed that proper directions 
should be given for having the petitioner's right declared 
and established. 

The opinions referred to in the above petition were in the 
following words : 

I am of opinioh that the eldest son of lord George Murray 

will be entitled to succeed to the honors of the duke of Athol^ 

limited to the late duke and the heirs male of his body. The 

rule of forfeiture and corruption of blood is by statute 7 Ann, 

the' same in Scotland as in England : and it is clear by the 

law of England that a dignity in tail may be ckdmed, per for'- 

mam doni^ under the limitation in the letters patent, by a son 

snrviying an attainted fether, who never was tenant in tail in 

possession of such dignity. The son may claim in this case 

fit)m the grandfather, the first purchaser of the honor, as heir 

■male of his body, within the description of the grant ; and 

though the descent of a digpity in fee simple may be impeded 

by the corruption of blood, in cases of felony or treason : yet 

as there is no corruption of blood in the course of succession 

to an estate tail, created either in lands or dignities, I am of 

opinion that the attainder of the late lord George Murray will 

not prejudice the descent of the honors of the duke of Athol to 

the issue male of lord George in the case which has happened 

of die death of the attainted person in the lifetime of the 

present duke. 

C. YoRKE, June 18. 1 76 1 . 

By the laws of England, estates tail, and dignities in tail 

(for there is no difference between a dignity and an estate in 

this particular), may be dumed, according to tlie form and 

effect of the deeds, or letters patent, by which they were first 
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granted* And as Mr. Murray, upon the death of the presoit 
duke of Athol without issue male, will be heir male of the 
body of the first duke of Athol ; so by the express limitation 
in the letters patent, he will be entitled to the dignity, unless 
the attainder of lord George Murray, his fiither, can pre- 
judice or defeat his title, which I am of opinion it cannot: 
for lord George Murray never having been in possession of 
the dignity, could not forfeit it ; and his attainder cannot 
affect his son's claim, for being now dead, though Mr. Murray 
his son, when the event happens, must derive his title, or to 
speak more accurately, his pedigree, through his father, yet 
he claims nothing from him ; his right being founded upon 
the letters patent themselves, which granted the honors to the 
first duke. If this would be the case of an English dignity 
in tail, by the laws of England, of which I have not the least 
doubt, the same principles must in this instance govern in Soot- 
land : for the statute 7 queen Ann has made the rule and con- 
sequences of forfeitures, and corruption of blood, the same 
in Scotland and England. I am therefore of opinion that 
the eldest son of the late lord Geoige Murray will be entitled 
to succeed to the honors of the fiunily, in case the present 
duke should die without issue male* 

F. Norton, Lincoln's Inn, April ?• 176S. 
I am of opinion that the eldest s6n of lord George 'ifumj 
will, upon the death of the present duke without isi^e male^ 
be entitled to succeed to the honors granted in the manner 
above mentioned : without receiving any impediment fix>m his 
fiither's attainder; for the corruption of blood and forfeitures 
consequently upon high treason in Scotland, are now the same 
as they are upon high treason in England ; and by the law 
of England the eldest son of lord George might claim a 
dignity or inheritance thus intailed, as heir male of the body 
of his grand&ther, j^jhrmam dom^ or the express limitation 
in the letters patent, the death of his father, before the pos- 
session of the dignity accrued, leaving him at liberty to con- 
vey a descent through him, by way of pedigree^ though he 
could not do it by way of title. 

William de Grey, December 28. 176S. 
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This petition having be^ referred by his majesty to the 
house of peersy it was resolved^ after hearing the attorney 
general, that the petitioner had a right to the titles, honors 
and dignities claimed by his petition. 

§ 85. In the above case the person attainted died in the 
lifetime of the ancestor who was possessed of the dignity ; but 
in the following case the person attainted, having survived 
the ancestor who was possessed of the dignity, it was resolved, 
in conformity to the opinion of all the judges, that the dignity 
was lost ; and could not be claimed by any collateral relation 
of the person attainted. 

§ 86. Walter Ogilvy claimed the earldom of Airlie in 1812, Airlie 
stating that by letters patent under the great seal of Scotland, printed ' 
1689, James Ogilvy, then lord Ogilvy, was created earl of ^^""^ 
Airlie and lord Oglvj of Alith and Lintrathen ; to him and 
his heirs male, succeeding to him in his patrimony and estate 
which consisted of the barony of Lintrathen, and some other 
hereditaments. 

That the title descended to David earl of Airlie, who had 
two sons, James, the eldest, called lord Ogilvy, and John. 
James was attainted of high treason in 1715, and survived 
his fiuher; but died without issue about the year 1780. 
That by the death of James without issue male, it was ap- 
prehended that the dignity did of right descend to John, his 
younger brother, who did not, however, assume the tide froni 
a mistaken notion, then prevalent in Scotland, that it was lost^ 
by the attainder of his brother. He was, however, com- 
pletely vested in, and possessed the &mily estates. 

That the said John Ogilvy had two sons, David his eldest 
son, and the claimant, Walter his second son. And the said 
Datid was attainted of high treason in 1746. 

That the said David Ogilvy, after remaining abroad for 
several years, having received his majesty's pardon, returned 
to his country : and in the 2dd year of his majesty's reign, an 
act of parliament was passed, removing some of the inca- 
pacities and disabilities occasioned by his attainder. That 
the claimant, his younger brother, to whom the fitmily estates 
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had been conveyed by their ftther, transferred them to his 
said elder brother, and the heirs male of his body, whom 
failing, to the claimant himself and the heirs male of his 
body. And thereafter a charter under the Union seal, of the 
barony of Lintrathen, and estate of Airlie, passed in favor 
of the said David Ogilvy. That the said David Offlyy died 
in the year 1803, leaving an only son, who died a bachelor 
in 1812, and thereupon the estates and representation of the 
family devolved upon the claimant. 

The case was heard before the committee of privileges, 
and the lords conceiving that a question of English law arose, 
as to the effect of the two persons attainted having survived 
their ancestors, the attorney general was desired to attend and 
state his objections to the claim. The attorney general ad- 
mitted that the petitioner had clearly established his pedigree, 
as grandson to David, third earl of Airlie, who survived the 
Union, by John Ogilvy his second son ; and that the peti- 
tioner's right to the earldom would be indubitable, if it were 
not for the attainder of his uncle James in 1715, and of his 
brother David in 1746. 

The only material &ct upon which any question could arise 
.was, that the attainted person survived the ancestor in whom 
the title vested at the time of the attainder, which was the 
same in both ; for James lord Ogilvy, who was attainted in 
1715, survived his fiEtther David, third earl of Aulie, and 
died in 17S0, and the claimant's brother David, who was 
attainted in 1 746, survived his iather John, and died in 1808. 

By the 7th of Ann the penalties and forfeitures incident to 
treason committed in Scotland, are made conformable to those 
which exist ia England ; and the validity of the petitioner's 
claim must be argued as a question of English law. There 
w^s no doubt that unless a tide of dignity granted in tail was 
protected by the statute de donis^ the petitioner could have no 
right to this dignity ; for in that case the title and the earldom 
of Airlie would have been a conditional fee in David the -third 
.earl ; and the blood of his eldest son James being corrupted 
by the attainder, the title would thereby become escheated to, 
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or extinguished in the crown, in the same manner as if the 
dignity had been enjoyed in fee-simple; for no descendant 
could derive, title to it through the attainted blood. 

If it were open to him to argue whether the statute de donis 
extended to limitations in tail of titles of honor, there were 
strong grounds to contend that this act was neither intended, 
nor did in efiect include them ; for the object of the act was 
to prevent alienations, and consequently could not in sound 
construction be considered as comprehending, under the 
general word tenementwn^ dignities, which are personally in- 
herent in the blood of the person first ennobled ; are incapable 
of alienaticm; and differ in some important rules of descent 
from those which r^ulate the descent of lands, as well as 
other incorporeal hereditaments* But although he might feel 
himsdf able to cope with the reasoning upon which the deci- 
sion of Neville's case, 7 Co. S. is supposed to rest, he did not 
consider himself entided to contest its authority, confirmed as 
it seemed to have been by the case of the duke of Athol^ in 
the case of treason ; and of earl Ferrers, in the case of at- Ante. 
tainder for felony. 

Taking it for granted, therefore, that the estate tail in this 
dignity was within the meaning and protection of the statute 
de donisj the question was whether it was removed fix>m the 
operation of that protection by 26 Henry VIII. c IS. by 
which estates in tail, in use or possession, were forfeited by 
attainder for treason. It was contended by the petitioner's 
counsel, that neither James nor David Ogilvy were in pos- 
session of the dignities in question at the time of their respec- 
tive attainders; and consequentiy that the dignity was not 
within the operation of the statute. Omitting the question 
arising firom both these attainted persons having survived the 
ancestor, one of whom actually did possess, and the other of 
whom, was supposed to have the dignity vested in .him at the 
time, of die attainders ; be would consider the case as it stood, 
firee fi^m that most material circumstance. The claimant's 
coui&el not only relied upon some decisions cited in respect 
to dignities, but likewise upon the determination in Lumle/s 
case, which was thus. A grand£either, father, and son;, the sRep.io$. 
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&ther i^ attainted of treason and dies, then the grandfather 
dies, the son shall inherit from him, because his iather, who 
was attainted, had nothing in the land. He admitted the au- 
thority of that case in its full extent : he likewise confessed 
Foster, the authority of Gordon's case, which was no more than this, 
Crown '^ effect, that a distinct remainder over in tail, to the second 
son of the settler, was not forfeited by the attainder of the 
eldest son, who was prior tenant in tail under the same settle- 
ment But in these cases the estate tail was created by a sub- 
ject; and he took the law to be quite di£ferent in a case which 
more nearly resembled the present, if it were not in terms the 
same, that is, where the grant of an estate tail is made by the 
crown, with the immediate reversion in the king, in other 
words, without the intervention of a remainder in a third per- 
son. In such case the king was in, by reverter to his original 
title, and had not a base fee, dependent upon the continuance 
of the grantee's issue ; as he would if the intail had been 
created by a subject If it were not for the decision in the 
case of the dukedom of Athol, he would feel considerable 
confidence in supporting this distinction, as subversive of the 
claimant's titie. That case was so &r in point as to dignities, 
that he could not rely as strongly upon a distinction which 
seemed to be thereby impugned, as he otherwise should. But 
be would content himself with observing^ that in none of the 
opinions referred to in the petition, and upon which that daim 
seemed to have been originally made, was this distinction 
Hob. R. noticed ; though fully stated by lord Hobart in Sheffield v. 
Ratdiffe. They all proceed on the ground that the statute 
26 Henry VIII. operates upon estates tfdl in all cases by for- 
feiture, and not by corruption of blood; and pass unnoticed 
that distinction laid down by lord Hobart in Sheffield v. 
Ratdiffe, with respect to estates tail, where the reversion or 
remainder was in a subject; and where it was in the crown. 
** It is plain (says that learned judge) that a tenant in tail 
with reversion in the crown, if he be attainted, his blood is cor- 
rupted, and his estate tail ceasetfa upon his death, and the 
land reverteth to the king in possession." 

Before he cited the authorities upon which he relied as 
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establishing this proposition, he should state the principle 
upon which the distinction turned, which was that the 
26 Henry VIII. was not to be construed as a penal law, but 
as a law introduced for the benefit of the crown, and as s& 
remedial law, for the discouragement of treason. Therefore 
when an estate in fee tail was created by a subject, the statute 
should not operate to corrupt the blood of the tenant in tail 
by attainder; but to vest his estate as a base fee in his ma^ 
jesty, because it would, by corrupting the blood, destroy the 
intail, and give it to the person in remainder or reversion. 
But when the estate tail was created by the crown, and the 
immediate reversion was vested there, the attainder operated 
to corrupt the blood, and thereby to defeat the estate tail, and 
thus give an immediate efiect to the reversion, placing the 
king at once, in, as of his original estate ; instead of vesting 
in his majesty a base fee, with a reversion expectant thereon. 

Upon whatever subtile modes of reasoning, or notions of 
prerogative, this distinction rested, it was settled in the books, 
and was fiilly commented upon, and clearly explained by lord 
Hobart in his elaborate judgment in the case of Sheffield v. 
Ratcliffe, which referred to all the authorities on the subject, 
with the exception of the Queen v. Hussey, in which the same ^™" ^"' 
position was recognized as law. If, therefore, the operation 
of the statute was to corrupt the blood, wherever the reversion 
was in the crown, all such estates were put out of the protec- 
tion of the statute de donis; and were extinguished by at- 
tainder for treason, in the same manner as a base fee would 
have been previous to that statute. 

But if it was said that there was a distinction between the 
case of a dignity created by the crown, in tail, and lands 
granted by his majesty, he answered, that this argument could 
not well be urged, when the protection of the statute de donis^ 
sought for this kind of estate, was founded in the notion 
mentioned by lord Coke in Neville's case, that titles were 
annexed to territorial possessions ; and more especially as 
Lumley's case, the authority upon which they mainly relied, 
respected an estate in land. 

It was further to be observed, that, in the present case, the 

K 4 
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tide was sQinething ih the nature of an estate tail conditi(^al ; 
for the title was limited to the first earl and •his heirs male, 
succeeding him in bis patrimony and estate. Something like 
the grant by Henry VI. to John Talbot, lord of the manor 
of Kingston Lisle, that he and his heirs, lords of the said 
manor, should be peers of the realm, by the title of barons 
Lisle. John Talbot had a base or qualified fee in that dignity ; 
and the instant he or his heirs quitted the seignory of this 
Co.Lit.2i. manor, the dignity was at an end. So in this case, if the 
patrimony and estate of the first earl of Airlie had been 
granted in tail by the crown, it would have been forfeited 
under the authorities cited, and the dignity must have &llen 
with it; as the descendants would no longer fulfil the con* 
dition annexed to the enjoyment, of succeeding to the patri- 
mony and inheritance. In that case, therefore, the rule of 
law regulating the forfeiture of the title and the estate, must 
be the same. 

But supposing the claimant's counsel to be right in coin 
tending that a dignity which has never vested in the heir in 
tail, previous to his attainder and death, is not subject to 
forfeiture, and that the heir shall succeed to it; the next point 
is whether, if the presumptive heir, though attainted before 
the death of the tenant in possession, does in fiurt survive 
him, the estate is forfeited under the words of the statute : — 
^^ Shall lose and forfeit to the king, his heirs and successors, 
all such lands, tenements, and hereditaments which any such 
offender shall have of any estate of inheritance in use or pos- 
session by any right, title, or means, &c. at the time of any 
treason committed, or at any time after.'' 

It was contended on the other side, that the words '* at 
any time after," refer to the time of tfaie attainder, which they 
consider as a civil death ; and that it does not extend to such 
estates as open to him, after the attainder. This act, as was 
ak'eady observed, was made for the benefit of the crown, and 
is remedial, being designed to intimidate traitors, and to sup- 
press treason. These objects are most efl^tually provided 
for, by preventing the succession of other members of the 
family, by means of collateral limitations. The words, " at any 
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time hereafter^' were sufficiently extensive to cover all cases of 
descent which occurred, as well after the attaindei^ as be- 
l^ween that period and the commission of the treason f they 
were entitled therefore to that construction, which should' 
suppress the mischief, and advance the remedy. But it had 
been argued that an attainted person was incapable of taking 
the estate for the purpose of inheritance or enjoyment, and 
oonsiequendy that he had nothing subsequent to the attainder,* 
which could be the subject of forfeiture. Co. Lit. 13. a. and 
Croke, Car. 477. had been cited as authorities for that pro- 
position. But in opposition to this doctrine, he might ob- 
serve, that in lord Hale's note on the passage in Co. Lit. as 
stated by Mr. Hargrave. It is laid down : — If A. enfeofi B.' 
attainted of treason, to the use of C. the king shaU have the 
land, discharged of the use. And Pimb's case is cited firom 
Moore, 196. However true this law may be, as to estates 
in fee simple, he doubted much whether it was correct as to 
estates taiL By the statute de danis^ the blood of an attainted 
tenant in tail was so &r preserved from corruption, that the 
estate was transmissible through him to the next heir, and he 
had thus a opacity secured to him of taking to that extent. 
But '26 Henry VIII. did not, according to the argument of 
the cbdmant's counsel, corrupt the blood, but rather pre- 
vented that corruption which would be the result of an at-^ 
tainder, by the common law, in order to preserve the estate 
tail, for the benefit of the crown, so long at the attainted 
persbn had issue ; and for those in remainder, where a re- 
mainder existed. If therefore he was to be considered as so 
tar capable of taking the inheritance, as to transmit it to the 
next heur, previous to 26 Henry VIII., that act could not be 
said to take away a opacity, which it was for the benefit of 
the crown to preserve, more especially when the words were 
sufficiently general, not only to admit of such a construction, 
but to require one more consonant to the spirit and meaning 
of the legislature. 

He should beg leave to call the attention of the lords to 
those precedents which had been cited in support of the 
argument upon this part of the claimant's case ; as it seemed 
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to him they differed firm the present in the material circnm- 
stanoe upon which he had just relied) namely^ that the 
attainted heir did not, in any of them, survive the tenant in 
tail. 

Thus in the duke of Athol's case it appeared firom the 
petition presented by John Murray, that his fiither Gteorge 
Murray, who was attainted, died in 1760, whik his unde 
duke John, to whom he claimed to succeed, survived till the 
8th January, 1764. 

Lord Bolingbroke*s case, which was relied on, and con- 
tended by the petitioner to be in point, seemed to admit of a 
distinction not less materiaL In that case a remainder was 
limited to the father, lord viscount St. John, in tail male, upon 
fiulure of the estate in tail male, previously limited to his scm 
Henry, the first lord Bolingbroke. This could only take 
efiect in possession upon the death of Henry the son, without 
issue male. The very nature and object of the grant was, to 
postpone the father, and the heirs male of his body, to his 
son Henry and the heirs male of his body. The remainder 
to the fiither could not take efiect until the preceding limit- 
ation to the son was gone and spent During the son's life^ 
his estate tail in the dignity was divested out of him by the 
attainder ; but it was in existence, and vested in the crown 
by forfeiture; and it seemed very difficult to conceive how 
the Cither's remainder could descend, upon the fiither's death, 
to his son ; when by the very nature and terms of the creation, 
neither he nor his issue could by possibility enjoy the dignity. 
He contended, therefore, that, in the true spirit and meaning 
of the grant, he was excluded altogether firom the succession, 
under the limitation. That it never .did descend upon himi 
and that the next heir male to the &ther, lord viscount 
St. John, succeeded direcdy to the title, as heir to his fitther, 
pointed out by the limitation. 

An objection similar in principle occurred in the marquis 
of Tullibardine's case, which he had not been able to meet 
with, except in Mr. Cruise's book. There, nothing could by 
the statute descend to the marquis, on his fiuher's death ; for 
it was expressly provided by the act, that the titles and estates 
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should descend to the second son James, and his issa^ in 
such manner as if the marquis had not been attainted of 
treason, and had died without issue, in his &ther^s lifetime. 

He purposely fixrbore making any observations on the case 
and title of earl Wemys. It never had been before the 
house, and could not be considered as an authority. He 
forbore to point out such distinctions as might exist between 
that case and the present, lesi any unskilfulness of his 
should bring into contest a tide upon which no question th^ 
existed. 

He concluded with submitting to the lords, that a tide to 
the earldom of Airlie had not been made out by the pe- 
titioner. 

In the next sessions the claimant presented the followii^ 
additional case, which was prepared by the author of this 
.work. 

Que8ti(ms of law ojf a most important nature having been 
raised in the arguing of this claim, the claimant huMbly silb^ 
mits to your lordships ike following reasons and observaitions 
in support of it His majesty's attorney g^eral hds admitted 
the pedigree of the claimant, - and diat his right to the earldom 
of Airlie would be indubitable, if it were not for the attakiders 
of 1715 and 1746; but has contended, first, that a modem 
dignity b not within the statute de dants canditianalibus, and 
therefore cannot be intailed. And secondly, that even if the 
estate in the dignity claimed were an estate tail, the attunder 
for high treason of James, commoidy called lord QgiWy^ in 
1715, and the drtumstance of his having survived his fiither; 
and^the attainder of David, commonly called lord Ogilvy, 
in 1 746, and his also having survived his father, ct6kt/ed a 
forfeiture of the earldoin. 

With jrespect to the first of these objectibnsj the question 
whether a dignity was intailable wittiin die^statate £&d!onM 
was propounded by order of king James I., to all the judges in 
Neville's case, reported in 7 Coke S4., who were unanimously 
of opinion that the dignity then claimed, which was the earl- 
dom of Westmoreland, created in 21 Richard II. was within 
the statute. It is, however, admitted, that the principle on 
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which the judges founded their opinion in that case was, that 
the earldom of Westmoreltod concerned lands. Lord Coke, 
however, who argued Neville's case, as attorney general, and 
in whose time dignities had ceased to be territorial, but were 
created with reference to some castle, manor, or particular 
estate, states the law, in his Commentaiy on Littleton, 

isRep.8i. 1 Inst. 20. a. in the following words : — ** Also a name of 
dignity may be entailed within the statute ; as dukes, mar- 
quisses, earls, viscounts, barons ; because they be named of 
some countie, manor, towne, or place." 

It has never since been doubted but that modem dignities 
created of a particular place are within the statute i2^ doniSf 
and not conditional fees. For notwithstanding the alteration 
which has taken place in the nature of dignities, no alteration 
has been made in the rules by which they have been governed; 
but the fiction of law by which they are considered as real 
hereditaments, has been preserved, and resorted to in all the 
reasonings and decisions on them. 

Ante. Lord Holt was of opinion that there was no necessity, in 

the creation of a dignity, to name it of a particular place; and 
some modem dignities have been created which are named 
of places out of the kingdom ; it would, therefore, be ex* 
tremely dangerous tothe peerage to allow of any distinction 
between those dignities which have been created with re- 
ference to a particular place in England, and those in which 
that circumstance is omitted ; nor is there any reason to sup- 
pose that the crown, in the creation of modem dignities, ever 
meant to make any such distinction. In the two following 
cases, the house of lords held that a modem dignity, granted 
by letters patent, to a person and the heirs male of his body, 
was within the statute de donis, and that the grantee took an 
estate in tail male in the dignity. 

The dukedom of Athol was conferred in 170S, on John 
marquis of Athol and the heirs male of his body, a claim 
was .made to this dignity in 1764, by his grandson, whose 
fether had been attainted of high treason ; and upon great 
consideration, it was held that the first grantee of the duke- 
dom took an estate tail in it, within the statute de donis ; for 



CH. IV. § 86, Dignities. 141 

otherwise, as will be shown hereafter, the daimant could have 
no tide, and the dignity is now enjoyed under that decision. 

Lawrence earl Ferrers, to whose ancestor the dignity was 
granted in 1711, to him and the heirs male of his body,, was Ante, 
convicted and executed for felony in 1760. The house of 
lords held that the corruption of blood did not operate so as 
to prevent the next brother's taking his seat as earl Ferrars, Journ. 
a short time after the execution of the former lord : and the ^^l*^^ 

pa.690. 

digni^ is now enjoyed accordingly. 

The house must have proceeded in this case upon the prin- 
ciple laid down by lord Coke, ^V'l^t as to felonies, the iinst. 
statute de donis remains in force, so as for attainder for felony, ^^^* ^' 
lands and tenements intailed are not forfeited," and there- Vide ante. 
fore that the dignity, not being intailed, descended to. the 
brother; for if the estate in the dignity had been a conditional 
fee, it would have been forfeited. 

Thus it folly appears that dignities, whether ancient or 
modem, have been uniformly held to be within the . statute 
de donis, and a grant of a dignity to a person and the heirs 
male of his body, has been considered as creating an estate 
in tail male. The titles of some of those noble persons who 
now sit in the house of peers depend upon this doctrine, and 
therefore to question it now, and to establish that dignities of 
this kind are conditional fees, and subject to forfeiture for 
felony, and also to corruption of blood, would be extremely 
dangerous to the peerage. 

Mr. Attorney general contended that in consequence of 
these words in the patent ; Concedimus pradido Jacobo domino 
Ogihy sidsque hgredibus mascidisj sibi in patrimonio et statu 
succedentibusj i^c. the earldom of Airlie partook somewhat of 
the nature of a qualified fee, as described by lord Coke in the iInst.S7.a. 
case of Talbot lord of Kingston Lisle ; but the words dted 
firom the patent do not appear su£5cient io create such an 
estate. In the case of Talbot lord Lisle, the dignity was 
annexed to the manor of Kingston Lisle in Berkshire, which 
was a baronial estate, to the possession of which the dignity 
of a baron- was annexed, and therefore the alienation of the 
manor would be followed by the loss of the dignity. But in 
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this caae aa alienation of the ptiirtmcniumf or of any part of 
it, would, upon the i^ttomey general's construction, destroy 
the dignity ; which never could have been the meaning of the 
letters patent The word piUrimanium is much too general 
to warrant such a conclusion. 

With respect to the second question, admitting the earldom 
of Airlie to be an intailed dignity within the statute de donis^ 
or of a similar nature, the case must be considered as if it 
arose on a claim to an English dignity of the same kind ; and 
depends on the nature of an estate tail, and the construction 
of the statute S6 Henry VIII. c IS. It being enacted by the 
statute 7 Ann c. 21. $ 3., ^* That all persons convicted or at- 
tainted of high treason, or misprisi<m of treason, in Scotland, 
shall be subject and liable to the same corruption of blood, 
pains, penalties, and forfeitures, as persons convicted or at^ 
tainted of high treason or misprision of treason in England.*' 

In consequence of the statute de donis, those estates that 
were conditional fees at common law, became estates tail, and 
were protected ttom forfeiture for high treason, except during 

1 Inst. the life of the ofiender, and also from corruption of blood. 

99S. b. Thus Littleton, § 747* after stating that where a man is at^ 
tainted or outlawed for felony, his blood is corrupted, pro- 

Plowd. ceeds in these words : — ^* But the issue in tail, as to tene- 
ments tailed, is not, in such case^ barred; because he is 
inheritable by force of the statute, and not by course of com- 
mon law ; and, therefore, such attainder of his &ther, or of 
his ancestor in tail, shall not put him out of his right, by force 
of the tail," &c Thus stood the law till the statute, 26 Heniy 
VIII. c. Id., by which it was enacted, that every person, con- 
victed of high treason, *< shall, lose and forfeit such lands, 
tenements, and hereditaments, which any such oflfender or 
offenders shall have^ of any estate of inheritance, in use or 
possession, by any rig^t, title, or means, at the time of any 
such treason committed, or at any time after, saving to eveiy 
person and persons, their heirs and successors, (other than 
the offenders in any treason, their heirs and successors), aU 
such rights, titles, &c., which they shall have at the day of 
the committing such treasons, or at any time afore." Under 
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the general words of this statute, estates tail became forfeit- 
able for treason; but it was laid down by the Court of Ex- 
chequer in Dowtie's case, reported by lord Coke, <* that sRsp. lo. 
neither the act nor the attainder makes any corruption of 
blood as to the descent of land in tail ; for Popham, attorney 
general, said, that so it was agreed in the case of Lord Lum- 
ley, that where there was grandfather, &ther, and son, and 
the grandfather was tenant in tail, and the &ther was attainted 
of high treason, and died in the life of the grandfitther, and 
afterwards the grand&ther died, that the land should descend 
to the son, notwithstanding the attainder of the &ther; which 
case was affirmed for good law by the whole court. For the 
&ther had not the land neither in possession nor in use, in 
which two cases the act of 26 Henry VIII. gave the forfeiture 
only, and his attainder is not any corruption of blood for the 
land entailed." 

The same point was determined by the court of Exchequer Cro. Efix. 
in the case of Mantel v. Mantel, and was admitted to be good ^ 
law in S James I. by the two chief justices, the chief baron, iss. a. 
and the court of wards in Digby's case. 

In that very able tract entitled. Considerations on the Law 
of Forfeiture, written by the honorable Charles Yorke, the 
author, afler stadng lord Lumley's case, prcfceeds in these 
words : ** The reason is obvious, because the issue in tail 
cisamaperjarmam doniy that is, he is as much within the view 
and intention of the gift or settlement, and as personally and 
precisely described in it, as his ancestor. But this is not all, 
the forfeiture of estates tail came in by the constniction of the 
statute 26 Henry VIII. The judges resolved, that the gene*- 
ral words of that statute comprehended these estates. But 
then such laws being o{ el penal kind, though they are to be 
construed so as to attain their fiill effect, yet they are to be 
construed strictb^ ; and, however they might extend to make 
estates tail liable to forfeiture where they are actually in the 
offender's possession, and consequently in his power to alien- 
ate, they could not, by any rule of construction, be extended 
to bring consequential disabilities on the heir, where the 
estates have not been in the offender's possession." 
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It follows, that in iJl cases of claims by an issue in tail, to 
lazris intailed, a pedigree may be deduced through an at^ 
tainted person. And in the case of lord Lumley, the grand- 
son must have been allowed to deduce his pedigree through 
his fiither, though his fisither was attainted of high treason. 

Mr. Attorney general has contended, that where the grant 
of an estate tail is made by the crown, with the immediate 
reversion in the crown, the king, in case of attainder of the 
tenant in tail, is in by reverter to his original title ; the blood 
of the tenant in tail being corrupted, and has not a base fee 
dependent upon the continuance of the grantee's issue. In 
support of which, he has cited the following dictum of lord 
Hob. chief justice Hobart, in the case of She£Bdd v. Ratdiile* 

345. u Pqj. \^ i3 phun that tenant in tail, with reversion in fee in 

the crown, if he be attainted, his blood is corrupted, and his 
estate tail ceaseth upon his death, and the land reverteth to 
the king in possession." 

It will be necessary to state the le^ principles upon which 
this assertion is founded. In the case of an estate tail, with 
the remainder or reversion in a subject, as the attainder of the 
tenant in tail cannot afiect the person in remainder or rever- 
sion, the estate becomes forfeited to the crown during the life 
of the tenant in tail by the enacting part of the statute, and 
also remains in the crown during the existence of any issue of 
the tenant in tail by the saving, out of whidi the heirs of the 
ofiender are excluded ; so that the crown, in that case, ac- 
quires a base fee, as long as there are any heirs of the body 
of the tenant in tail. Thus it is said in Plowden, 557. ^^ If a 
man at this day makes a gift in tail, and the donee is attamted 
of treason, the queen and her heirs shall have the lands as 
long there are any heirs of the body of the donee." * 

But. in the case where the immediate reversion in fee is in. 
the crown, it was contended, but not resolved, in Walsing- 
559^ ham's case, reported by Plowden, that the crown should have 

the land by way of reverter, and not by way of forfeiture. : In 
that case, the tenant in tail, previous to his attainder, had 
made a feofiBnent in feer and the real question was, whether 
that feoffinent operated as a discontinuance ; for if it did, the 
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forfeiture would have been saved, as will be shown hereafter. 
The same question again arose in the case of Stone v. New- • 
man, and was repeatedly argued in the exchequer chamber. Cro. Car. 
by all the judges, where it was resolved, that the right of the 
estate tail was forfeited, because the feo£Snent could not 
operate as a discontinuance, the reversion always remaining 
in the crown. 

Mr. Attorney general has contended, that these decisions 
justify the dickm of lord Hobart, that the statute 26 Henry 
VIII. which creates a forfeiture of estates tail, is a remedial 
and not a penal law. That where the reversion is in the 
crown, the blood of the tenant in tail is corrupted ; but where 
there is a remainder or reversion in a subject, the blood is not 
corrupted, because such a construction would operate to de- 
stroy the estate tail, and deprive the crown of the forfeiture ; 
for in that case, the estate would go to the person in remain- 
der or reversion. 

This exposition of the statute is perfectly new. The first 
part of it rests solely on the authority of lord Hobart ; but it 
is observable, that nothing similar to the dictum of that learned 
judge is elsewhere to be found. It is true, that where a tenant 
in tail, with the immediate reversion in the crown, is attainted 
of high treason, he forfeits his estate, not only for his own life, 
but also during the existence of any issue of his body, because 
the issue are excluded by the saving. It does not, however, 
follow that his blood is corrupted, that would be directly con- ' 
trary to all the resolutions on the statute. Lord Hobart^ Hob. Rep. 
zeal for the crown, and indignation against the traitor^ by '^^' 
which he candidly acknowledges himself to have been moved, 
in pronouncing that judgment, instigated him to go somewhat 
too fer in advancing an extra-judicial opinion, not warranted 
by the authorities he has cited, nor admitted by any subse- 
quent writer. For neither lord Hale, nor seijeant Hawkins, Hale, P. C. 
who have given very able expositions of this statute, and also u t ^ 
of Walsingham's case, and that of Stone v.Newnham, have B.ii.c49. 
adopted, or even noticed lord Hobart's dictum ; but have di<(- v ^^ ^ ^^* 
tinctly stated, that in both the cases above mentioned, the 
crown acquired the estate by forfeiture. 
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l*he second part of Mr. Attorney general's exposition of 
the statute is equally unfounded. For where there is a re- 
mainder or reversion in a subject, the statute, as has been 
ahready stated, vests the estate in the crown during the life of 
the tenant in tail, under the enacting clause, and bars the issue 
by excluding them from the benefit of the savings, so as to 
vest a base fee in the crown, evenif the blood were corrupted; 
for such corruption of blood would disable the issue in tail 
from inheriting, and the person in remainder could not take, 
as long as there was issue of the tenant in tail ; consequently, 
the crown would be entitled to hold the estate during that 
period. 

But admitting the didum of lord Hobart to be good law, 
still it would not affisct the present case, for it does not con- 
travene the doctrine established ever since the statute 
26 Henry VIII. was made, and which will be stated her^ 
after, that a person must actually have an estate tail, to be 
capable of forfeiting it under that act, and here neither of the 
persons attainted ever had any estate in the dignity claimed. 
Nor the doctrine established in lord Lumle/s case, that the 
attainder of the heir in tail is not attended with corruptioQ of 
blood, juood the estate tail. 

Mr. Attorney general has contended that if the presump- 
tive heir, thongh attainted before the death of the tenant in 
possession, does in &ct survive him, the estate is forfeited, 
because the statute 26 Henry VIII. being made for the benefit 
of the crown, and remedial, the words ''or at anytime after,*' 
are suflSdently extensive to cover all cases of descent which 
occur, as well after the attainder, as between that period and 
the commission of the treason. To this aignment a fiill answer 
may be g^ven. For 1^. A tenant in tail can only forfeit what 
he has. 2^. A person attaintifrf cannot take an estate tail by 
descent, and consequently cannot have it to forfeit. 

With respect to the first of these propositions, the statute 
26 Henry VIII. has, down to the present time, been construed 
so stricdy, that the fenant in tail must actually have the estate 
tail, in orderto be af>able of forfeiting it Tlius it has been 
decided that where a tenant in tail, with the reversion in a sub- 
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ject, made a feoffinent in fee of his estate, and afterwards was 
attainted of treason, the feoffinent operated as a discontinuance, cro Car^ 
and the oflfender not having the estate tail in him at the time ^^s- 
of the attainder, there was no forfeiture. 

Where the immediate reversion was in the crown, there 
was no discontinuance of the estate tail, and therefore it was 
not forfeited, as has been already mentioned. 

The principle of these decisions is, that a right of entry is 
forfeited to the crown under the statute 26 Henry VIII., but 
not a right of action. Now, where the tenant in tail, with re- 
mainder to a subject, discontinues his estate, his issue has only 
a ri^t of action, which is not forfeited. But where the im- 
mediate reversion is in the crown, the tenant in tail cannot ilnst. 
create a discontinuance ; so that a right of entry remains in 
the issue, whidii is forfeited to the crown. 

Judge Jeiikini^ dtates, diat where a tenant in tail discon- Cent. 7. 
tinned, and the discontinuee made him a lease for his life, and ^ ^ ' 
afterwards he was attainted, die estate tail was not forfeited ; 
for, says he, in this case at the time of the treason, he had 
not any estate to forfeit, as the said statute of 26 Henry VIII. 
requires. 

Thus it appears that unless the tenant in tail actually has 
the estate in him, there is no forfeiture. And lord Coke ll^'i^ 
states the e£kct of the statute in these words; — ** If tenant in 
tail in possession, or that hath a right of entry, be attainted 
of high treason, the estate tail is barred, and the land is 
forfeited to the king." 

With respect to the second proposition, it will not be 
necessary to cite many authorities to prove that a person at- 
tainted cannot take any estate by descent. That of lord Coke i Inst. a. a. 
will be quite sufficient — *' If a man be attainted of treason or 
felony, although he be bom within wedlock, he can be heir 
to no man.^ 

This doctrine applies equally to an heir in tail, who was 
incapable^ as well before the statute 26 Henry VIII. as since, 
of taking an estate tail by descent This is clear upon prin- 
ciple, because the disability created by an attainder is general ; 
and is also confirmed by the following authorities, in which it 
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is said that where the issue in tail is attainted of felony, he 
cannot take the estate tail by descent ; but it either vests in the 
crown, or becomes the property of the first occupant, dur- 
ing the life of the attainted person. 
B. Pla. 5. In Viner's Ab. tit Blood corrupted is the following trans- 
Tit. For- ^"^^^ of » passage from Brooke's Ab. : — " Where the .issue 
feiture, in tail is outlawed of felony, in the life of the ancestor, and 
' gets a pardon in the life of the ancestor, he may enter after 

the death of his ancestor, as heir in tail, contra of fee simple. 
But if the ancestor dies before the pardon, then it seems by 
Thorpe that the heir in tail cannot enter. The reason seems 
to be, inasmuch as the king shall have the land during the 
life of the outlaw. 
Ht. De- The same doctrine is laid down by Brooke, and appears to 

d«?83. ^ deduced from a case in the Year books, which is thus 
stated and reasoned upon by Plowden, 557-8. '^ Tenant in 
pui. 61. tail was bound in a statute merchant, and the issue was out- 
lawed for felony, and obtained a charter of pardon in the life 
of the &ther. The father died, the issue entered, the conusee 
sued execution of the land, and the heir brought an assise ; 
whether or no the assise was maintainable was there debated. 
The principal point argued was, what estate the issue had ; 
for if he had an estate tail, then the assise was muntunable, 
for then he was remitted to his estate tail, in which case 
execution could not be issued against him ; and if the issue 
hail a fee simple, or any other estate than an estate tail, then 
the assise was not maintainable. And there it appears that 
the outlawry for felony so disabled him in blood, that he 
could not take by descent the land in tail, any more than the 
land in fee simple, notwithstanding the charter of pardon, 
which could not restore his blood to its former purity. From 
whence it follows that when his fiither died, the land could 
not revert to the donor, because the donee had issue, and tie 
issue could not take by descent^ by reason of his disability ,- so, 
that upon the death of the &ther, the freehold in deed or in 
law was in none, but in nubibiis,- as it is where tenant pur 
outer vie dies in the life of the cestui que vie, and none enters, 
in which case every man in the world has an equal title to the 
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land; and therefore when the issue in tail entered, he was 
but an occupant. 

In a note of lord Hales, published by Mr. Hargrave, the i Inst. 22. 
doctrine of the case in 29. Assise, is thus stated : — ** The 
issue in tail attainted, in vita piUris, after the death of the 
iather the donor cannot enter, but the issue, if pardoned, may 
enter, and hold as special occupant, subject to the charges of 
the father/' 

'Jlius it appears that at common law the issue in tail, if at- 
tunted of felony, and ajhriiori, if attainted of high treason, 
is inci^able of taking the estate tail by descent; and there is 
surely nothing in the statute 26 Henry VIII. to enable him to 
inherit Before that statute, if a tenant in tail was attainted 
of treason, the estate tail was forfeited to the crown during 
the life of the tenant in tail, but upon his death his issue be- 
came entitled to it '^ Where tenant in tail is attainted of vin. Ab. 
treason before the statute 26 Henry VIII. his son shall have J]^ P^^' 
the land ; for he does not claim only as heir, but by the c. pla. 4. 
statute, etperjbrmam dani" Now as the only object of that Sj®*^^*** 
statute was to destroy the descent to the issue of an attainted pi. 1. 
person, it is impossible to construe it so as to give an attainted 
issue a capacity of inheriting which he had not before. 

Mr. Attorney general advanced a singular argument as to 
this point He said that as an attainted person was so fiir 
capable of taking the inheritance as to transmit it to the next 
heir, previous to the statute 26 Henry VIII., that act cannot 
be said to take away a capacity which it* is for the benefit of 
the crown to preserve; more especially where the words are 
sufficiently general. A proposition is here assumed which is 
not law, for it has been shown that a person attainted was in* 
capable of taking an estate tail by descent, before or since the 
statute 26 Henry VIII. The capacity of taking by descent is 
here confounded with, or*deduced fi'om, the capacity of transmit- 
ting, though perfectly different It is true that the issue in tail, 
though attainted, may be the means of transmitting an estate 
tail, because as his blood is not corrupted, quoad an estate 
tail, a title may be deduced through him ; but that does not 
^ve him the power of taking the estate tail by descent For 
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corruption of blood, as Mr. Yorke properly describes it, is a 
consequential disabili^, which affects the heirs of an attainted 
person, but does not affect himself: a person attainted is 
equally incapable of inheriting, whether his blood be cor* 
nipted or not; the only difference is, that where his blood is 
not GCMTupted, a pedigree may be deduced tfirough him^ 
where his blood is corrupted, it cannot 

In the case of an estate in fee simple, the attainder of the 
heir apparent does not create a forfeiture of the estate^ because 
a person can only forfeit what he has. Upon the death of the 
ancestor, the estate will escheat to the lord of the fee, because 
the heir cannot take by descent, on account of his attainder, 
and his blood being corrupted, no other perscm can derive a 
title through him. If the king be lord he will takebyescheatt 
not by forfeiture. If the land be held of a mesne lord, it will 
1 Inst. escheat to him. ^ The fiither is seised of lands in fee simple^ 
bolden of J. S. The son is. attainted of high treason, the 
fether dieth, the lands shall escheat to J. S. propter defectum 
sttngidnisj for that the fether died without heir ; and the king 
cannot have the land, because the -son never had any thing to 
forfeit" 
Fits. N.B. In the case of estates tail, there can be no escheats, for 
^^* escheats are only of the fee simple. The attainder of the 

heir disables him from taking during his life, but his blood 
not being corrupted, the next heir, though lineal, may after 
his death derive a title to the estate through him. 

The reason of inserting the words, ^^ or any time after,'' in 
the statute 26 Henry VIII. will plainly appear, upon an ex» 
amination of the law of for^ture, in cases of fee simple 
estates, and the object of the legislature in making the statute 
P.C.voLi. 26 Henry VIII. lord Hale says, ^< Hie relation of the for- 
^^' feiture or escheat of lands, for. treason or felony, to avoid all 

mesne incumbrances, is to the time of the ofifenoe com- 
mitted.'' If this were not the law, a perscm indicted for 
treason mig^t, on the eve of his trial, convey all his real 
estates to his children, and thus deprive the crown of the 
forfeituits. It is therefore settled that all real property whereof 
a person is seised at the time of the offence committed, or at 
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any time after, down to the attainder, becomes forfdied to the 
crown* 

As to any lands acquired after the attainder, they also 
become the property of the king, upon another principle, ' 

namely, that a person attainted of treason is civilly dead, and 
can only purchase for the benefit of the crown. Thus lord 
Coke says, *' And if a man be attainted of felony, yet he ilnst. s.b. 
hath capacity to purchase to him and his heirs, albeit he can 
have no heir; but he cannot hold it, for in that case the 
king shall have it by his prerogative, and not the lord of the 
fee ; for a man attainted hath no capacity to purchase, being 
a man civiliter mortuus^ but only for the benefit of the king/' 

It is the same where a person is attainted of treason. A 
person committed treason in 18 Elizabeth, for which he was Pimb's 
attainted eight years after. Between the commission of the ^' J^^' 
treason and the attainder, lands were conveyed to him, to 
certain uses. It was held by Plowden, Popham, and others, 
that the estate of the land was in the queen, because she was 
entitled to all lands that traitors had, at the time of 
the treason, or after. Now, as the firamers of the statute 
26 Henry VIII. must have been sensible that they were 
inking a penal law, by creating a forfeiture, where there was 
none before; if they contented themselves with enacting that 
persons convicted of treason should forfeit all the lands and 
tenements which they had at the time of such treason committed, 
those words would not extend to lands acquired by purchase 
or descent, subsequent to the time when the treason was 
committed, and prior to the attainder. They therefore added 
the words, ^' or any time after," to take in the intermediate 
period ; but these words can never be extended to the time 
after the attainder, because the attainted person becomes, by 
the attainder, incapable of taking by descent, and can only 
take by purchase, for the benefit of the crown. 

Mr. Attorney general b^;an and ended his argument by 
observing that the present case difiered from lord Lumley's, 
and that of the dukedom of Athol, in this material circum- 
stance, namely, that in those cases the persons attainted died 
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is* the Ufetime of their ancestors, bat in this the persons 
Bttiunted survived th^ ancestors. He did not, however, cite 
any aiithoritjj neith^ an adjudged case, nor a dictum, or 
deduce any argument, either fixnn principle or analogy to 
prove the importance of this di^rence, or that an estate in 
land, or a dignity, would be forfeited or destroyed by reason 
of such survivership. Now, with respect to estates in land, it 

t]ob.Rqi- is laid down by lord Hobart, than an estate tail may cease 
for a time, and yet rise again, and may cease as to one person, 
and be in force and ess€ to another. Thus, where a tenant 

TRep.8.b. in tail dies, leaving, his wife pregnant, the reversioner may 
enter; but upon the birth of a child, the estate tiul will 
revive. And in the cfase already stated from Brooke, it is 
Bud by Thorpe, that the estate would vest in the crown, 
during the life of the oudaw only ; and as the donor is ex- 
cluded, the next issue must of course have succeeded to it, 
upon the death of the outlaw. 

In Plowden it is smd, arguendo, that the estate would go 
to the first occupant. This, however, appears to be an er- 
roneous opinion. And in the case of Tliomby v. Fleetwood, 
respecting the statute 1 James I., by which it was enacted, 
that if any person should pass or go, or send beyond sea any 
child to reside in a college of Jesuits, every such person so 
passing, or being sent beyond sea, should, as in respect to 
himself only, and not in respect of any of his h^rs, or pos- 
terity, be disabled and made incapable to inherit, purchase, 
take, have, or enjoy any manors, lands, 8ic. Mr. Justice Powya 

1 Stn. is reported to have said, " But when the argument that the 

Rq>. S74. pro6ts only are forfeited prevails, there arises a sub-point, 
who shall have the profite ? I say, the king shall have them. 
1^. Because he is concerned to see the law executed. 
S". There are goods in the case, as well as lands ; and who 
can have them but the king. 3°. This is an offence of a 
public nature, contra coronam et dignitatem suata, and that 
makes the difference between the case of Woodward v. Fox, 
anil the case of tithes, where private interest is concerned. 
*". Those will be derelict lands, which go to the crown, when 
there can be no owner found." If the acqui:iition of au 
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estate tail by the crown, before the statute S6 Henry VIIL, W 
consequence of the attainder for treason of the tenant, did * 
not destroy the estate, which appears to have been the case 
from the passage in Brooke akeady stated, why should the 
acquisition of an estate tail, by the crown, in consequence of 
the disabili^ of the next heir in tail to inherit it, destroy the 
estate, and prevent its descent, upon the death of the person 
disabled, to the issue next inheritable under the intail ? In 
the descent of estates in fee simple, the circumstance of the 
attainted person's surviving his ancestor, is of the utmost im- 
portance. Thus, lord Hale says, ** If there be ftther and P.C.vol.i* 
two sons, and the eldest is attainted in the life of the fitther, 
and dies without issue in the life of the father, the younger 
son shall inherit the father ; for he need not mention his elder 
brother in the conveying of his title ; but if the elder brother 
attaint survive the fiuher but a day, and die without issue, the 
second son cannot inherit, but the land shall escheat, pro 
defedu haredis : for the corruption of blood in the elder son, 
surviving the fiither, impedes the descent. As there is no 
corruption of blood in cases of intails, the time of the death 
of the person attainted is immaterial ; for a title, or rather a 
pedigree, may be deduced through him, whether he died in 
the lifetime of the ancestor, or not. And it b observable 
that lord Hale confines the above case to descents of lands in 
fee simple. 

There are two cases of fines upon the statute 32 Henry VIIL Mackwil- 
c 36., where the circumstance of the issue in tail surviving Hob.'R^' 
his ancestor b material ; because where the estate tail never ^^' 
descended upon the person, the next coUateral heir is not ygcovdl. 
privu to him, within the words of that statute, or the statute Cro. Car. 
4Henry VlL, so that he may make out his tide, without 
deducing his descent through him. And there are some cases 
of warrant in which the same circumstance is material ; but 
they do not afibrd any analogy to the present case. 

The doctrine contended for by Mr. Attorney general, that 
where the person attainted survives his ancestor, there is a 
forfisiture, b not to be found any where : and yet if the law 



l^ DigniHes. ch. iv. § 86. 

were m>» it is extremely probable that eteher judge Jenkins, 
who has twice stated lord Lumley's i^ase^ or some one of the 
barons of the exchequer, who in Dowtie's case fiilly dis- 
cussed the statute 26 Henry VIIL, would have mentioned so 
Pbss. important a point Juord Hale in his pleas of the ctornn^ 
^^^* professes to give a full account of the doctrine of forfeiture 

for high treason, to which he has dedicated a long chapter ; 
\o\ Ps4i ^ ^^^ ^^ stated lend Lumley's case, but is totally silent as 
956. ' to the consequence of an attainted issue in tail surviving his 
ancestor. Is it probable that if he thought that the circum- 
stance of survivorship would create a forfeiture, he would 
have omitted to state it? 

Seijeant Hawkins is equally silent on this head; nor is this 
doctrine mentioned by Mr, Yorke in his considerations on the 
law of forfeiture^ though Icml Lumley's case is there stated. 
These negative authorities must appear quite condusive, when 
it is considered that they are fiilly supported by principle. 

With respect to dignities, the principles of law that have 
been stated apply as directly to them, as to estates in land ; 
for it would be extremely dangerous to admit of any distino- 
ticm. It may therefore be laid down. 

1^. That though an estate tail in a dignity is forfeited by 
the attainder for treason of the person actually having it, ac- 
cording to NevHle's oase,> yet that the attainder for treason of 
the eldest son of a tenant in tail of a dignity, in the lifetime of 
his fether, does not create a forfeiture of the dignity; because 
such eldest son had it not to forfeit 

2^. That if such eldest son survives his fether, the dignity 
does not, as to any purpose^ descend on him ; because his 
attainder disables him from taking a dignity by descent, as 
efiectually as it disables him firom taking lands intailed, by 
descent 

S^. That as no corruption of blood takes place in this case 

a title, or rather a pedigree, may be deduced through such 

attainted son, after his decease. In support of this proposi- 

Ante. lion, the case of the dukedom of Athol is stated, and it is said 

that the house, in that ease, acted upon the principle that a 
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dignity in tail may be claimed^ perjbrmam doni$ under a limi- 
tation in letters patent, by a son surviving an attainted fathery 
who never was tenant in tail in possession of such digni^ ; 
there being no corruption of blood in the succession to an 
estate tail in lands or dignities. 

4^. That during the life of such eldest son, the dignity be- 
ccnnes vested in the crown, or is suspended, or in abeyance, 
but is not destroyed; and therefore that after the death of the 
eldest son, the next heir in tail becomes entitled to such digni^. 

The case of lord Bolingbroke is then stated; and it is said Ante. 
to be perfectly dear that the dignity, created by the special 
limitation, was a vested estate in. sir Henry St. John, de- 
scendible to the heirs male of his body, and would have de- 
scended, on his death in 1742, to his eldest son Henry, if he 
had not been attainted. The position of the Attorney general, 
that under the remainder to sir Henry St John and the heirs 
male of his body, his eldest son and his issue male were ex- 
cluded, is perfecdy untenable ; for it is impossible to contend, 
upon any principle of construction, that under a limitation to 
A. and the heirs male of his body, the eldest son of A. can 
be excluded from taking, by any estate already limited to such 
eldest son. If an authority were wanting in so plain a cas^ 
the following passage from lord Coke is decisive:— << If a gift ^losL 
be made to the eldest son and to the heirs of his body, the 
remainder to the fiither and to the heirsof his body, the fiither 
dieth, the eldest son levieth a fine with proclamations, and 
dieth without issue ; diis shall bar the second smi, for the re- 
mainder descended to the eldest'' It follows that in conse- 
quence of the attainder of lord Bolingbroke, the dignity which 
had been limited to sir Henry St John became^ upon his 
death, suspended, or vested in the crown during the life of 
lord Bolingbroke, but upon his death it descended to his 
nephew. So that in this case^ which it is presumed was fidly 
considered, lord Hardwicke being then lord chancellor, and 
sir Dudley Ryder attorney g^ieral, the house of lords must 
have admitted that the circumstance of an attainted person's 
surviving his ancestor, from whom a dignity would have de- 
scended to him, as issue in tdl, if not attaint^ did not de- 
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stroy the dignitj) but only suspended it ; and that on the 
death of the attamted person, it descended to the next issue 
inheritable to such dignity. Mr. Attorney general adverted 
to the private act, 1 Geo. I. c. 24., respecting the marquis 
Ante. ^ Tullibardine, who was attainted of hi^ treason in the life- 

time of his fiuher, John duke of Athol ; but that act does not 
furnish any argument for or against the present claim ; the 
object of it was to give to lord James Murray, the second son 
of the duke of Athol, the same right as he would have had if 
his elder brother had never existed. The words being, 
^* that all the honors, titles, and estates of the said John 
duke of Athol should, from and after his death descend to the 
said James Murray and his issue, in such manner as the same 
would have descended in case the said marquis of Tullibardine 
had not been attainted of high treason, and had died without 
issue in the lifetime of the said duke of Athol. By this act 
lord James became entided to succeed immediately to his 
fitther, whether his elder brother were alive or not, and did 
accordingly succeed to his Other's honors in 1724, though his 
elder brother was then alive* But having no son, he obtained 
another act, 6 Greo. II. c. 14. to amend and explain the 
former act, by extending it to all the issue male and heirs of 
his &ther John duke of Athol, so as to render the honors of 
the fionily descendible to his brother's children. 

It is not, however, necessary in the present case to contend 
that where the heir in tail is attainted, and survives his an- 
cestor, the son of such heir would, upon the death of his 
fiuher, become entided to the estate or dignity, per Jbrmam 
doni. For here the claimant is not lineally descended from 
either of the persons attainted. James lord Ogilvy, who was 
attainted in 1715, died without issue ; and David lord Ogilvy, 
who was attainted in 1 746, left an only son, who died without 
issue in 1812. So that the present claimant can deduce his 
pedigree firom James, the first earl of Airlie, without claiming 
through either of the persons attainted. 

The following question was put to the judges. Whether if 
lands were granted by the crown to A. B. and the heirs male 
of his body lawfully b^;otten, and A. B. had issue a son 
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named C. D. ; and C. D. had also issue a son named E. F.; 
and C. D. in the lifetime of his &ther committed high treason, 
and it was by act of parliament enacted that he should stand 
and be adjudged attainted of the said high treason to all in- 
tents and purposes whatsoever, and should sufier and forfeit 
as a person attainted of high treason by the la^^ of the land 
ought to suffer and forfeit ; and A. B. afterwards died in the^ 
lifetime of C. D., and C. D. the attainted person, then died, 
£. F. the son surviving, E. F. would be considered in the 
courts below, after the death of C. D. as entitled, under such 
grant, to the lands so granted ? 

Lord chief justice Gibbs delivered the opinion of the judges 
as follows : 

We are of opinion that £• F. would not be considered in 
the courts of law, after the death of C. D. as entitled, under 
such grant, to the lands so granted. 

It has been contended on the part of those who have argued 
for the interests of E. F. that his interest, in this case, is pro- 
tected by the statute de donisj, and is not within the peril of 
the 26 Henry VIII., and consequently is not forfeited to the 
crown. But we are of opinion that it is not, under the cir- 
cumstances stated to us, protected by the statute de donis; and 
we are of opinion likewise, that if those who have argued for 
the claim of EL. F. could persuade your lordships to adopt the 
principle upon which they have endeavoured to bring it within 
the statute de donis^ they would by establishing that principle^ 
bring it also within the operation of the 26 Henry V III., and 
subject it to forfeiture, by the attainder of C. D. 

It is quite clear that if the case put to us had occurred upon 
an estate in fee simple conditional, before the statute de donts^ 
the land gnmted would have reverted to his majes^, as upon 
a failure of issue described in the grant ; for the tenant in tail 
dying while the neact issue in tail stood attainted of high trea- 
son, such issue could not have takeii, because his blood was 
corrupted by the attainder, and the reversion would fell to the 
crown, for want of issue capable of inheriting under the grant 
The king would then be in, by way of reverter, and being in 
by way of reverter, his title would be paramiount to all charges 



158 D^mties, ch. iv. $ 86. 

upon the estate tail. Tliis would have been the' case before 
the statute de doms^ and we think that the statute has not 
altered itk 

The statute de donis recites that donees in tail, after issue 
isEdw. 1. iiocm had been used to make alienations to the prejudice of 
the issue in tail, and also to the prejudice of the donor, and 
it enacts that such alienations shall not prejudice the issue^ or 
the donor, or his heirs. This is all thatthe statute does. I 
know that it has received a very lai]ge construction, for the 
protection of the issue in tail; I know that a criminal act done 
by a tenant in tail, by which, upon attainder, he forfeits his 
estate^ has been held to fell within the description of aliena- 
tion in the statute, and therefore it is, that if a tenant in tail 
be attaintifri of hi^ treason, and so the.estate* passes from 
him by forfeiture, the issue in tail is protected by the statute, 
as fix>m an alienation by the tenant in tail; but that is not die 
present case. Here there is nothing done by the tenant in 
tail either to alien^ forfeit, or otherwise put away his estate; 
nothing which can possibly be brought within the term alien 
in the statute, and therefore the case remains as at common 
law. The estate tail is extinguished, for want of issue capable 
of inheriting on the death of the tenant in tail : and the land 
reverts to the king, who has the reversion in fee^ the grant 
having originally proceeded firom the crown. 

It has been argued very strongly by the counsel for the 
claimant that corruption of Uood, as for as it regBods the 
succession to estates tail, is wholly taken away by the statute 
de doniSf and that this disaUlity being removed E. F. must of 
course be entitled to take^ under the protection of the statute. 
Whether corruption of blood be cht be not taken away, must 
depend upon the language of the statute ; and in some degree 
upon the decided cases. Now, upon looking into the statute 
itself I find not a word to support such a proposition. It 
protects the interests of the issue in tail, in certain cases, and 
likewise the interest of the donor, and as fer as such issue 
would have been prevented firom taking before the statute by 
oorruption of blood, so far in thoise cases the effect of cor- 
nq^tion of blood is taken away in their &vor. Where pro* 
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tection is given to the issue by tbe terms of the statute^ 
ooimpdon of blood does not prevent its taking fiill eifect; it 
is incidantnlly removed in those cases, but in no others^ and 
tbe statute has no further operation in taking away corruption 
of blood. The question always is, whether the interest of 
the issue in tul be, or be not, protected by the terms of the 
statute. Where it is not, corruption of blood remains, as it 
did before, at the common law. 

This is a material view of the case, as it goes to the foun- 
dation of their argument. The tenure from the crown would 
also furnish a decisive objection, if it were wanted, to the 
daim of EL F. There are many authorities to show (and this 
I believe is the dcnrtrine of all the judges, in all cases in which 
the question has occurred) that when land passes, as in the 
case put to , us, by a grant of the crown, in tail, with the 
reversion in the crown ; and the tenant in tail himself is atr 
tainted of high treason, the crown is in of its reverter. That 
the estate tail is extinguished and at an end, and consequently 
the issue is not within the protection of the statute de donis. 
So it has been held in all ciises that have occurred where the 
tenant in tail himself is attainted. 

I am not aware that any case has occurred upon the at^ 
tainder of the issue on whom the inheritance would otherwise 
descend, which is the case before your lordships ; but the 
same reasoning applies, with equal force, and I should say, 
ajartioriy to it. 

Now I will state shortly the cases to which I have alluded. 
First, there is a case in Dyer, 115., in which this question pre* 
sented itself in the most unfiivorable view it could assume for 
the crown. There had been a gifl by the crown to a person 
in tail, with the reversion to the crown. The tenant in tail 
made a lease, which was voidable^ as against the issue in tail, 
but void as against the donor. The tenant in tail died, and 
the next issue in tail accepted rent from the lessee and 
thereby confirmed the lease, which therefore stood good 
against him and his issue. The issue in tail afterwards com- 
mitted \iifjti treason, and was attainted thereof; and the 
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attorney general filed an information of intrusion in the ex- 
cliequer against the person who held under the lease, and the 
question to be decided was, whether the crown took the 
estate subject to the lease, or firee from it. - And the court, 
after long argument and much consideration, was of opinion 
that the crown took the estate fi'ee from the lease, for they 
said (I use nearly the words in Dyer), ** The intail is utterly 
extinct and determined, and then the king is seised of his 
antient fee simple executed;" of course he takes independent 
of the lease, which springs out of the estate tail, and must come 
to an end with it. There is another case of the Queen v. 
Cro.Eliz. Hussey, and which I cite, not as containing a decision on the 
^^^' point, but a recognition of the same doctrine. That was the 

case of a tenant in tail holding from the crown, and a re-grant 
by him to the crown ; and there a question arose upon the ef- 
fect of the re-grant; and in the judgment upon that case, it is 
likened to the case of a tenant in tail, with a reversion in the 
crown, committing high treason, and being attainted thereof in 
which case the judges say that the king would be in, of his re- 
verter. We have, therefore, first the decision in Dyer, and then 
a recognition of the same doctrine in the case I have last stated. 
Pa. 354. There is also a case in lord Hobart of Sheffield v. Ratdiffe^ 
in which the effect of the two statutes was very much con- 
sidered ; and I know that much of the argument used by 
lord Hobart upon that occasion, has been treated as springing 
from an indignation against those who were accused of of- 
fences against the dignity of the crown, mixed with a desire 
of enforcing the due forfeitures against them. But I cannot 
think that the opinion of so distinguished a judge is to be thus 
lightly put by. Lord Hobart considers this very point, whe- 
ther corruption of blood was taken away by the statute de 
donisy in all cases that regarded the succession to estates tail ; 
and he denies that the statute has this general operation. 
' He also puts the very case I am now arguing, namely, that of 
theattainder of atenantin tail of the gift of the crown, with the 
reversion in the crown ; and he agrees with the other authorities 
upon the subject, that iki that case, the king would be in of 
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his reverter, and^by no other title^ and consequently the 
estate tail would be destroyed. I may therefore state thb as 
a strong authority upon both these points. 

In addition to these authorities, there is also, not a decided 
case, but the opinion of a very great man, whose name I 
need only mention to induce your lordships to give it that 
r^[ard which it deserves so well ; I mean lord chief baron 
GrQbert Your lordships know that the title leases in Bacon's 
Abridgment was certainly of his composition ; and it is stated 
as law under that title, (letter D.,) that if a tenant in tail, with VoLiv. is, 
the reversion in the crown, makes a lease for years, and dies, ^^^' 
leaving a son, who accepts the rent and has issue, and the 
son commits high treason, and is attainted, the estate tail is 
determined, and the king is in of his reverter, and all leases 
of the tenant in tail are determined, as if he were dead 
without issue. The author then considers the reasoning in 
the cases in which this point had been decided, without 
approving of it altogether ; but he adds, as the true ground 
of the decision, that where the crown makes a grant in tail 
to a subject, the donee holds of the crown by homage, 
fealty and other services, as incident to his grant ; and that 
th« performance of those services forms the condition of his 
tenure. 

Now there cannot be a grosser violation of the fealty 
which the donee owes to tlie donor, in the case of the king, 
than the ofience of high treason ; and when the donee has 
committed high treason, and is attainted of it, he has put 
an end to the estate taU, by the violation of that condition 
upon which he held it; and it is therefore that the king is 
in of his reverter; and that in a very hard case too, as the 
lord chief baron put it, where a lease had been granted by 
the tenant in tail, which had been confirmed by the issue^ 
but inasmuch as the crown was in of its reverter, that lease 
which was granted out of the estate tail, must fall with it. 
And then he puts the distinction between the case of the 
king having the reversion, and being entitled in remainder 
only. He says, if this had been an estate given to a tenant 
in tail, with remainder only to the king, and the tenant in 
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tail had been attainted of high treason, the king would have 
taken the estate tail only, by forfeiture, subject to the lease, 
because he could take nothing but the estate the tenant in 
tail had, and taking the estate the tenant in tail had, he 
must take it with all its incumbrances. The donee, in that 
case, owes no homage or fealty to the crown, violates no 
condition to his donor, by the commission of high treason* 
But it is very different where the donee holds under the 
crown, as donor, for there, by the commission of high 
treason, he violates the most important condition on which 
he holds his estate. 
7 Rep, S3. This reasoning falls in very much with the doctrine which 
is laid down by the judges, in thdr second resolution in 
Neville's case, with respect to dignities. In the first they are 
said to have resolved that dignities might be intailed within 
the statute de donis; by the second they resolved that if he, 
who held a d^ity, was attainted of high treason, his 
estate therein would be forfeited, without the aid of (he 
26 Henry VIII., by force of a ccmdition tacUe annexed to 
the estate, because he owes duties to the crown in respect of 
it, which are grossly violated by the <^ence of high treason. 
Such forfeiture must therefore be at the common law ; and 
your lordships will see how strong an analogy this bears to 
the case of land granted by the king in tail, widi the reversion 
in the crown. The estate in the land, like that in the dig* 
nity, subjects the possessor to certain duties, which form 
the condition of his tenure, and which he violates by the 
commission of high treason, and both are forfeited and ex- 
tinguished by his attainder; and *in neither is the issue pro- 
tected by the statute de donis. 

<< For these reasons we think, that in this case the interest 
of £. F. is not protected by the statute de' donis. But we have 
not been inattentive to the suggestion which fell from the 
highest authority, that supposiug the argument to prevail, 
that corruption of blood is wholly taken away in reffoA to the 
succession to estates tail, by the statute de donis, it would still 
be matter of consideration wjjiether, under the circumstances 
which are stated in this case, the issue in tail would not take, 
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though not for his own benefit, yet for the benefit of the 
crown. And upon a full consideration of that subject, we 
see no objection, on that supposition, to his so taking. 

'^ A person attainted of high treason has capacity to take 
an estate, though not for his own benefit, yet for the benefit 
of die crown. If the effect of corruption of blood be taken 
away, we see no reason why C. D. might not, after his attain- 
der, succeed by inheritance, as he might take by feoffinent, 
not for his own benefit, but for the benefit of the crown. 

^* I have thou^t it right, in a question of so much import- 
ance, to explain the reasons of my opinion somewhat at 
large, and I believe that my brothers concur with me in 
them. But we certainly all agree in thinking that, in this 
case, the interests of E. F. are not protected by the statute 
de danis ; and that if they were protected by that statute, 
upon the principle relied on, still they would fall within the 
26 Henry VIII. 

** There was one argument used at the bar which I have 
omitted to notice, namely, that by the 26 Henry VIII. 
nothing that came to an attainted person, after his attainder, 
would be forfeited. My lords, the words of the statute are, 
that he shall forfeit whatever he has, or whatever shall at any 
time come to him. It is insbted, that this means only the 
time between the commission of the crime and the attainder ; 
but we see no ground for putting so limited a construction on 
the act. The intention of the legislature was to put estates 
tail upon the same footing as estates in fee simple, with re-, 
gard to forfeiture ; and a conveyance to an attainted person, 
ever so long after his attainder, would, I conceive, carry an 
estate to him, which he would be capable of taking for the 
benefit of the crown. 

<< For these reasons we are of opinion, that E. F. would 
take nothing.'' 

§ 87. In all cases where a person has been attainted of high Restito* 
treason by act of parliament, or by judgment on an indict- blood, 
ment for high treason, pet^ treason, or felony, the corruption 
of blood can only be removed by act of parliament. 

§ 88. ** Of restitutions by parliament," says lord Coke, ^ Inst. 
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<< some be hi blood only, that is, to make his resort as h«r 
in blood to the party attainted, and other his ancestors, and 
not to any dignity, inheritance of lands, &c.— • And this is a 
restitution, secundum fuid^ or in part, and some be general 
restitutions, to blood, honors, dignities, inheritance, and aU 
that was lost by the attainder; and this is restitutio in inte^ 
grum s with an addition sometimes — That it shall be lawfid 
for the party restored and his heirs to enter," &c. 

^ In cartis benigna Jacienda est interpretation in Jimdationi-' 
bus damuum religiosarumj hospitaliumj et aliorum qperum eka^ 
ritatis benignior^ in testamentis muigis benigna, in restitutionibus 

Hale^P.C. benignissima. For it is hoMen in our books that in restitu- 
tions the king himself hath no favour, nor his prerogative any 
exemption, but the party restored is favoured,'' 

P.O. C.S7. } 89, Lord Hale says, restitutions by parliament are of two 
kinds: one a restitution in blood, which only removes the 
corruption thereof but restores not to the party attaint, or 
lus heirs, the manors or honors lost by the attainder, unless 
it specially extend to it; the other is a general restitution, 
not only in blood, but of tiie lands, &c. of the party attaint. 

Ante. $. 90. In the case of the barony of Lumley, the petitioner's 

counsel produced an act of parliament made in 1 Edward VI. 
upon the petition of John Lumley, eldest son and heir of 
George Lumley, son and heir apparent of John lord Luml^, 
whereby, after a recital of the attainder of the said George 
Lumley, by reason whereof the said John Lumley stood and 
was a person in his lineage and blood corrupted, and deprived 
of all degree, estate, name^ fame, and of all other inheritance 
that should or might by possibili^ have come to him, by any 
other his collateral ancestors, on his said father's side, to whom 
he should or might have conveyed, as cousin and next heir of 
blood, by mesne degrees, by the said &ther. It was there- 
fore enacted, that the said John Lumley, and the heirs male 
of his body coming, might and should be accepted and called 
from thenceforth by the name of lord Lumley; and that he 
and the heirs male of his body should have and enjoy in and 
at all parliaments,' and all other places, the room, name^ place, 
and voice of a baron of the realm. And that the said John 
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Lmnley and his hdrs might be, and should be restored only 
in blood, as son and heir, and heirs to the said George Lum- 
ley, and made only heir and heirs in blood, as well to the said 
George, as to the said John lord Lumley, and either of them, 
by the name of lord Lumley. 

The petitioner's counsel insisted that the said barony of 
Lumley was a barony in fee simple, and that the said John 
Lumley was by the act restored to it; and that the petitioner 
being heir general of John lord Lumley was entitled to a writ 
of summons. 

On the other part it was contended by the earl of Scar- 
borough, who opposed the claim, that admitting it to be a 
barony in fee simple, yet George Lumley being attainted and 
executed in the life of John lord Lumley his father, upon the 
death'of the said John lord Lumley, the said barony became 
extinct That by the said act of parliament a new barony of 
Lumley was created, and limited by express words to John 
lord Lumley, in tail male ; and that, upon his death without 
issue male, the said barony likewise became extinct. That 
the attainder of George Lumley was not reversed by the said 
act, but remained in force; and that the restitution of the said 
John lord Lumley in blood only, while the attainder remained 
unreversed, could not possibly revive the ancient barony, 
which was before extinct, and merged in the crown, in conse- 
quence of that attainder. 

That the construction of the act of 1 Edward VL con- 
tended for by the petitioner would have this absurdity, if it 
prevailed, namely, that the same act must give the same 
barony to the same person, under two difierent limitations ; 
one in tail male, the other in fee simple; and both in posses- 
sion. And was not therefore to be admitted. 

The house of lords appears to have been of this opinion, 
and to have rejected the claim on this ground. 

$ 9L Where a person is outlawed upon an indictment for 
high treason, petit treason, or felony, his blood is, in most 
cases, corrupted ; but it may be restored by act of parliament, 
or by a reversal of the outlawry, by writ of error ; which may 
be done during the life of the person outlawed, or at any time 
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Stat. after. It should however be observed, that a writ of error 

c%. "* ^ reverse an outlawry is not ex debito justitiaj and can pnly 

4Bi]rrow8y be obtained by the &vor of the crown. 

^^*^^^- $92. The house of lords resolved, in 1702, that they 

▼oLxviii. would not in future receive any bill for reversing outlawries^ 

p. 119. 0r restitution in bl6od, that should not be first iiigned by 

her majesty, or her successors, kings and queens of the realm, 

and sent by her or them to their house first, to be considered 

there. 

Dignities $ 9S. All titles of honor having been originally annexed to 

)^^y lands, it followed that no person could be a peer, unless he had 

poverty, a real estate sufficient to support his dignity, which he could 

not alien without the consent of the crown. Therefore a peer 

j6 Rep. could never be arrested for debt, the law presuming that he 

7^Rep ^^ sufficient lands and tenements in which he might be 

34. a. distrained. . 

Ch.ii].$44. § 94*. It has been already stated, that if a nobleman wants 
possessions to maintain his rank and estate, he cannot press 
the king, in justice, to grant him a writ of summons to par- 
liament. And that it was so resolved in the case of lord 
Ogle, in the reign of king Edward VI. And that the lord Say 
and Sele, having mortgaged the greater part of his lands, the 
barony became extinct. 
Rot. Pari. ^ 95. By an act of parliament made in 17 Edward IV., 

4 ln£L35i> ^^^^^ ^^^ ^^ ^S ^^^ erected and made George Nevill 
' duke of Bedford, and had purposed to have given him for 
the sustentation of the said dignity, sufficient livelihood. — * 
And for the great offences, unkindness, and misbehavings 
that the said John Nevill, his &ther, had done and committed 
to his highness, as v:as openly known, he had no cause to 
depart any livelihood to the said Geoige. And that it was 
openly known that the said Geoige Nevill had not,, nor by 
inheritance might have, any livelihood to support the name^ 
estate, and dignity of duke of Bedford. -— As oftentimes it 
was seen that when any l<Mrd was called to high estate, and 
had not livelihood convenient to support the same dignity, it 
induced great poverty and indig^ce ; and oftentimes caused 
great extortion, embracery, and maintenance to be had, to 
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the great trouble of all such countries where such estate 
should happen to be inhabited. — Wherefore the king, by 
the aavice of the lords spiritual, &c. ordained, that from 
thenceforth the said erection and making of the same duke, 
and all the names of dignity to the said George, or to John 
Nevili his fiuher, should be from thenceforth void, and of 
noneeflfect. 

§ 96. In lord Shrewsbury's case, the judges to whom it was ^^ ^^' 
referred, after noticing the above act, say, that although 
Nevili duke of Bedford had not any possessions to support his 
dignity, yet it could not be taken away from him without 
an act of parliament ; and sir William Blackstone has observed^ i Comm. 
that Nevill's degradation is a singular instance, which serves 
at the same time, by having happened, to show the power of 
parliament ; and by having happened but once, to show how 
tender the parliament hath been in exerting so high a power. 

{ 97. As dumities cannot be aliened, surrendered, or ex- Are not 
tinguished by the persons possessed of them, neither can they ]J^itutes of 
be lost by the n^ligence of any of the persons entitled thereto, limitatbn. 
in not claiming them within any particular time. From which 
it follows, that dignities are not within the statutes of limitation. 

§ 98. In the printed case of the barony of Botetourt it is 
said : ** There remains only to observe, that it is an undoubted 
maxim with regard to honors, that they cannot be extinguished, 
otherwise than by forfeiture, or by act of parliament. Claims 
to baronies which have long been dormant are difficult to be 
made out; but whenever the right happens to be clearly proved, 
the safety and dignity of the peerage are both concerned that 
no length of time should bar, or even prejudice the title. 
Most of the atacient baronies are so merged by the intermar- 
riages of the great femilies, or so exposed to the objection of 
forfeiture, that very few instances have occurred of claims of 
the like nature; but in all those which have occurred, the 
length of time during which the honor has remained dormant 
never has formed a ground of objection.'' 

<< The barony of fltzwalter was allowed in 1669 after it Videiufiv, 
had been dormant for four hundred years. The barony of ^^' 
Cliffiird was allowed to the earl of Thanet in 1691, the an- 
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cestor from whom he daimed having died in 1605. The 
baronj of Willoughby de Broke was allowed by the house of 
. lords, upon a reference from the crown in 1695, though the 
honor had been dormant among coheirs fit>m the yeat 1522, 
upwards of one hundred and seventy years. The barony of 
Bemers was in like manner allowed in 1720, though it had 
been dormant for almost two hundred years ; no person having 
been summoned, or sat in parliament, by that title^ from the 
year 15d9« The barony of Clinton was in like manner al- 
lowed in 1721, though it had been merged in a higher tide 
from the year 1572, and had been for a considerable time in 
abeyance.'' 

** These are instances where the honor has been claimed by 
a sole heir, upon the determination of the abeyance." 

*^ There are others where *^the barony has been allowed, 
upon die determination of the abeyance, by the crown, in 
&vor of one coheir/' 

** The case of the barony of Le Despencer, 2 James L, re- 
vived, allowed and confirmed to lady Mary Fane, after it 
had lain dormant above two hundred years, is a precedent 
which appears by the record to have passed upon very de- 
liberate consideration and advice of the lords." 

'^ The barony of Mowbray was revived in 15 Charles I. in 
&vor of die fiunily of Howard, after it had bun dormant fit>m 
the 39 Edward III., the date of the last summons to any per- 
son as baron Mowbray ; and in abeyance from 17£dward IV. 
between the families of Berkley and Howard. It is in right 
of this revival that the duke of Norfolk claims to be the pre- 
mier baron of England." 

** The barony of Ferrers of Chardey was first revived in 
2 Edward IV. in favor of Walter Devereux, though there 
had been no person summoned under that tide from the 
5 Edward II. On the extinction of the male line of the 
Devereux &mily in 1646, it remained in abeyance until 1677, 
when king Charles II. thought fit to determine the abeyance 
in &vor of sir Robert Shirley, by whose descendants it has 
been since enjoyed*" 

<( From all these instances this observation naturally arisen ; 
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that length of time, during which an honor may have been ill 
ab^ance, can neither bar the right of a sole heir, claiming 
upon the determination of the abeyance, by the natural ex- 
tinction of the other heirs, nor the right of the crown to re- 
vive the barony, by an act of prerogative, determining the 
abeyance in &vor of one coheir.** 

§ 99. Even an adverse possession or exercise of a dignity 
by persons not entitled to it, for eighty years, has been hela 
not to operate as a bar to the real owner. 

$ 100. Sir WilUam Willoughby, knight, was by letters par- Barony of 
tent I Edward VI. created lord Willoughby of Parham, to ™pg: 
him and the heirs male of his body. liam. 

• Printed 

He was succeeded in the honor by Charles his only son. 



who had issue five sons, William, sir Ambrose, Edward, 
Charles, and sir Thomas. William, the eldest son, died in 
the life-time of his fiither, leaving issue William, his eldest 
son and heir, who succeeded his grandfather in the said honor ; 
and he and his issue male enjoyed the same until the year 
1680, when Charles lord Willoughby, the last heir male 
of the body of William, the first son of lord Charles, died 
without issue. 

Sir Ambrose WQloughby, the second son of lord Charles, 
had issue Eklward, who had issue Henry Willoughby, who 
went to Virginia in the year 1676, and continued there until 
his death in 1685. 

Upon the death of Charles lord Willoughby, the last heir 
male of William the eldest son of lord Charles, the title be- 
longed to the heir male of sir Ambrose, the second son; but 
Thomas Willoughby, the heir male of the fifth son of lord 
Charles, claimed and was admitted to the honor in 1680, as 
next heir male : and he and his heirs male enjoyed it to the 
year 1765, when that line became extinct. 

It iqppears however fix>m the journals, that in 17S8, Henry Voi. zziv. 
Willoughby, the heir male of sir Ambrose, petitioned the ''^* 
house of lords for the title; a writ of summons having been 
at that time issued to Hugh Willouj^by, who was the then 
lineal heir male of the fiflli son of lord Charles, stating the 
above &Gt8 : but the house does not appear to have paid any 
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attention to this petition, for immediately after it is an entry 
that Hugh lord Willoughby took his seat. 

This Hugh lord Willoughby died without issue in 17659 
and in 1767 Henry Willou^by claimed the barony by peti- 
tion to the king, as the then heir male of the body of sir 
Ambrose, 
Joumaliy This petition being referred to the house of lords, it was 
sso. there resolved, ^* That the petitioner had a right to the titles 

digni^ and peerage of Willoughby of Parham, which was 
enjoyed fix)m the year 1680 to the year 1765» hy the male 
line, then extinct, of sir Thomas WUloughby, youngest son 
of Charles lord Willoughby of Parham ; who were successively 
summoned to parliament by descent, in virtue of letters pa- 
tent bearing date the 16th of Februaiy, 1 Edward VI., and 
sat as heirs male of the body of sir William, created lord 
Willoughby of Parham by the said letters patent ; contrary 
to right and the truth of the case. — It then appearing that sir 
Ambrose Willoughby, the second son of the said Charles, 
and the elder brother of the said sir Thomas, who was averred 
to have died without issue, left a son, and that the claimant 
was great-grandson and heir male of the body of such son^ 
and consequently heir male of the body of the said sir Wil- 
liam, who was created lord Willoughby of Parham. The 
male line of the eldest son of the said Charles lord Willoughby 
of Parham having fidled in or before the year 1680. And 
that the proof of the petitioner's pedigree being dear; the 
Idem. 537. contrary possession ought to be no bar to his claim ; as there 
was no person in being interested under such possession: 
without prejudice to the question if there was.** 

A writ of summons was accordingly issued to Henry Wil- 
loughby, the petitioner, and he took his seat as lord Wilr 
loughby of Parham. 
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SECTION I. 



Dignities by tenure appear to have always been hereditary in Descent of 
England, and to have descended in the same manner as the ^^^^ 
castles or manors to which they were annexed* So that the 
descent' of dignities of this kind, in the male line, must have 
been exactly similar to that of estates in fee simple ; unless the 
castles or manors to which the dignity was annexed were in- 
tailed, in which case the dignity descended to the person in- 
titled to those castles or manors under the intail ; as appears ^^^^ ^-^ 
firom the several cases which have been already stated. S 7^- &^ 

§ 2. There is one very singular instance in the reign of king 
Henry II. of the crown's preferring a younger son to the suc- 
cession of a barony. 

GaUiridm de MandmUe senex tenuii baroniam de Merservude Mad. 
cum omnibus pertinerUiis suis^ sicutjus suum et furreditatem^ et ^^\ • 
gemot de prima uxote sua sibi desponsata^ Bobertum de Mande^ 
viU. Ipse lUAertus genuit Galfiidttm de MandeoUl de Croere. 
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Galfridus de MandeviU genuit Roberhan de Mandevili patrem 
prcedicti Boberti^ qui ut dictum est, rege temUt. Gal/ridus cadem 
senex de MandeviU^ mortua prima uxore sua, aliam uxorem de^ 
sponsavitf de qua genuit Madulpkum de Mandevili^ qui post 
obitum ipsius Gcdfredi senisj tenuit prcedictam baroniam per 
vokmtatem Henrici regiSf eo quodjidt melior miles quamRobertus 
de Mandevili /rater suuSf quam genuit ex prima uxore siuij ut 
dictum est* 

§ 3. In ancient times the right of primogeniture appears to 
have taken place in the descent of dignities by tenure to 
females, as well as to males. For Bracton, treating of the par- 
tition of estates among females, has the following passage : — * 
Bract. 76. De hoc autem quod dicitur quod dejeodo militari veniunt in di-- 
a. and b. ^sionem capitalia messuagiaj et inter cohieredes dividuntWy hoc 
verum est, nisi capitale messuagium illud sit caput comitatusj 
propter jus gladii quod dividi mm potest^ vcl caput baronia cos- 
trum vel aliud adi/lcium. Et hoc idea ne sic caput per plures 
particulas dividatur, et pHurajura comitaium et baroniarum de-' 
veniant ad nihilum, per quod deficiat regmauy quod ex comitati" 
bus et baroniis dicitur esse constitutum. * 

§ 4. Now, as the eldest daughter or'sister had a right to the 
principal mansion, jure esneda^ to which, if it was caput comi-- 
tatus or baronia, the service of attending parliament appears 
to have been always annexed, she would in those times have 
been entitled to the dignity. 

§ 5. In Mr. Selden's letter to Vincent on his discovery of 
errors in Brooke's Catalogue of Nobility, is the following ob- 
servation : — ^^ So Bracton supposes, it seems^ that a legal 
possession of the caput comitatusy and cctput baroniam had always 
joined with it the title and dignity of a baron." And this was 
exactly conformable to the feudal law, in which an indivisible 
feud descended to the eldest daughter. 

§ 6. Where the elder daughter of a baron was married in 

the lifetime of her fiither, the crown appears to have formerly 

had a right to confer the estates, whereof the baron died seised. 

Tot. on his unmarried daughter. Tlius in Fitzherbert's Abridge- 

^^^•^* ment it is said : — ^^ Nota que in nuper cbiit anno ^ Henry UI. 

* parte par 2. Soers vers le tierce soer^Jidt all* in barreuncustome 
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quejidt teU — Quod si aliquis baro domini regisy ienens de r^e^ 
obiisset^ etnonjiaberethieredes nisi JUiaSf et primcgenitaJUiie 
fnaritati sunt in vita patriSy dominus rex daret postnatam fiUam 
qua remaneret in haredH patrisy alicui miUtum suonanjcum iota 
Jugreditate patris sui^ de qua obiisset seisituss ita quod alueJUuB 
nihil reagperent versus postnatam JlUam in vita sua. Et omnes 
r^es habuerunt hanc dignitatem a conquestu, 

§ 7. What the opinions respecting the right of succession Rymer's 
to dignities were in the reign of king Edward I. may be col- 5^'^^ *"' 
lected from the unanimous answer of the parliaments of Elng- 
land and Scotland, previous to the adjudication of the suc^ 
cession to the crown of Scotland, when disputed between the 
descendants of the three daughters of David earl of Hunting- 
don, brother to Malcolm and William kings of Scotland; and 
the subsequent decision. thereon. 

The answer was, that when the laws of the two countries 
differed, the case was to be governed by the laws of the su- 
perior kingdom, namely England. And that the right of 
succession to the kingdom was to be judged by the rules ob- 
served in the cases of earldoms, baronies, and other impart- 
ible inheritances. 

Bruce, the descendant of the second daughter, objected, that 
although in partible heritages, according to the laws observed 
among* subjects, the elder sister had some prefisrence, yet in 
an impartible kingdom the elder sbter ought to have no pre- 
fisrence. 

Baliol, the descendant of the eldest sister, answered, that 
whatever might be the case in other kingdoms, yet by the 
laws both of England and Scotland*, in which kings reign in 
lineal succession, and earls and barons succeed in the same 
manner, the eldest sbter was to be preferred to the younger 
in such succession. 

Afterwards Bruce and Hastings, the descendants of the two 
younger sisters, alleging that the kingdom was partible^ as 



* By the law of Scotland all heritable titles of nobility still go to the 
eldest heir portioner; that is to the eldest daughter. Maodouall's Inst. 
K S. tit. 5. ( 89. 



174 Dignities: ch, v. §7 — 11, 

being a feud held of the kmg of England, claimed dieir re- 
spective shares of all the lands and liberties, with the appur- 
tenances, of which Alexander the last king of Scotland had 
died seised, excepting the royal name and dignity, to hold in 
capite^ by homage, of the king of England, as superior lord 
of Scotland. 

Judgment was pronounced in fiivor of Baliol, as the heir 
of the eldest daughter. 
Baron. { 8. Dugdale mentions that king Edward III-, by his letters 

patent declared Lawrence Hastings to be earl of Pembroke, 
by reason of his descent from the eldest sister and coheir of 
Ajrmer de Valence, who died seised of that dignity. 
»P«^ ^f These letters patent are stated by lord Coke in his fourth 

Hon. c. 5. Institute, c. 40., and by Selden; and as they recognize the right 
of the eldest sister to tiie dignity to be sanctioned by the 
opinions c^the most learned persons of that time, a part of 
them shall be here transcribed* 

$9. Cuk ttaque h^ereditas bona meiM}na A$idoman de Falefp' 
tia comitis PembrodtiiB (ut dicitur) jampridem sine harede de 
corpore moprocreato decedentis^ ad sorares masjutrit devokdOj 
inter ipsas et earwn haredes proportionabiliter dicidenda. 
Quia constat nobis quod Prafatus Laurentius qui dicf Audamai^ 
in partem tuereditatis succeditj est ex ipsius Audomari sorore 
seniori descendens^ et sic peritonm aisertione, quos stqfer hoc 
considuimuSf sibi debeatur prarogatioa nominis et honoris, jus^ 
turn et debitum reputamus ut idem Laurentius ex seniori sorore 
causam habensj assumat et habeat nomen comitis Pembrochiie, 
quod dictus Audomarus habuU dum wodxtt. Quodquidem,quan^ 
turn in nobis est, sibi confimumuSf ratificamus 'et etiam appro^ 
bamus. 

$ 10. With respect to all those ancient baronies which were 
originally annexed to lands, and after the alienation of those 
lands continued to be enjoyed by the alienors, they appear 
to have been descendible to the lineal heirs of the ancient pos- 
sessors of them ; and where there was a fiulure of heirs male, 
they descended to females. 
Baronyof $ H* In the latter end of the reign of queen £ilzabetfa» 
^ami, Margaret, the sister and sole heir to Gregory lord Daores^ 
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daiiiied the barony of Dacres. The case was Teferred by her 
majes^ to lord Burleigh, and lord Howard of Effingham. - 

It appears from the statement in Collins, that in the reign 
of king Henry II. this dignity belonged to Hubert de Vaux ; 
but how he came by it, whether by writ or otherwise, being 
so ancient, could not be discovered. 

The commissioners certified their opinion, that as the said 
barony appeared to have descended formerly unto the heirs 
general, when and so often as the heirs male thereof had 
fiuled, and that the said Margaret, by the death of her 
brother without issue, was the only heir of that house or 
fiumly then surviving, her majesty might at her pleasure allow 
unto her the name, stile and tide of the said barony ; follow- 
ing therein the example of her highness's noble progenitors 
in like cases. 

$ 12< The claim of the same Margaret to the barony of 
Dacres was in 1 James I. again referred to commissioners, i Inst, 
who certified in the same manner. '^^' ^ 

§13. With respect to dignities created by writs of sum- ^caccnt of 
mons, whatever doubts existed formerly respecting their being byWHt 
hereditary, it was fiilly settled in the time of lord Coke, that Ante, c5. 
they were descendible to all the lineal heirs of the person first ^ ^ ' 
summoned; from which they acquired the name of baronies 
in fee. But that this is not a correct description of them 
has been already shown. ^ 

$ 14. In the descent of dignities by writ, the right of pri- 
mogeniture takes place among males; therefore, where a 
person possessed of a dignity of this kind dies, leaving issue 
several sons, the dignity descends to the eldest ; for being an 
inheritance of an indivisible nature, it caHnot go to them alL 

$ 15. The descent of dignities by writ is however in some 
respects different fit>m that of lands, for possession does not 
afiect it, as every one claiming a dignity of this kind must 
make himself heir to the person first summoned; not, *as in 
the case of lands, to the person last seised. 

$ 16. In consequence of this principle, a brother of the half- The Half- 
blood will inherit a digni^, in preference to a sister of the jnhjirii"'*^ 

whole btood. And lord Cpke says of dignities, whereof no i inst. 

15. b. 
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other possession can be had but such as descend (as to be a 
duke, marquis, earl, viscount, or baron,) to a man and his 
heirs, there can be no possession of a brother to make the 
sister inherit ; but the younger brother being heir (as Littleton 
saith) to the &ther, shall inherit the dignity inherent in the 
blood, as heir of him who was first created noble. 

§ !?• Lord Hale, in a note to this passage, which has been 
published by Mr. Hargrave, observes, that if it was a feudal 
title of honor, as the earldom of Arundel, or barony of 
Berkeley ; there possessiojratris shouhi hold weU, because the 
title was annexed to land. 

$ 18. It has been stated, that in 1640 Mr. LongviUe claimed 
the barony of Grey of Ruthyn. It appeared that George earl 
of Kent and baron Grey of Ruthyn had two wives, by the 
first of whom he had issue Richard, and by the second Henryl 
Richard sat in parliament, and died without issue. The pe- 
titioner was descended from Henry; and the question was, 
whether the barony descended fix>m Richard to Henry, he 
being of the half-blood. 

This case having been referred to the house of lords^ the 
following question was proposed by the judges : — ^' One 
being created a baron to him and his heirs, hath issue a wm 
and a dau^ter by one venter, and a second son by another 
venter, and the eldest son hath the barony, and sits in par- 
liament, and afterwards dies without issue. — • Whether the 
second son shall have that dignity as heir to his father, or the 
sister shall have it, as posscssio Jratris in lauds, &c All 
the justices resolved that there is not any possessiojratris of a 
dignity, but it shall descend to the son ; for the younger son 
is hares natus^ and the sister is only hares facta^ by the pos- 
session of her brother, of such things as are in demesne^ but 
not of dignities, and such like, whereof there cannot be an 
acquisitioh of the possession, according to Coke Lit 15. b. 
and Coke's Rep. lib. iii. fo. 42.'' 

$ 19. Lord chief justice Brampston in delivering his opinion 
in this case, observied, that one of the reasons why there could 
be no possessiojratris of a barony was, because the title to 
every barony must be by record* Baroii or no baron must 
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be tried by record : so that whosoever shall make a title to 
a barony must resort to the record, and begin his title there, 
and so consequently must make himself heir to the person 
first ennobled by that record, which the daughter could not 
do, notwithstanding the possession of the brother; for she 
was not heir to the first ancestor, but to the brother of the 
whole blood. 

§ 20. In the case of the barony of Fitzwalter 1668, the same Barony of 
objection was made before the privy council to Mr. Mildmay's ^t^^alter. 
claim; and the question being put to the two chief justices, it. $60. 
and lord chief baron Hale, they all agreed that the half-blood 
was no impediment to the descent of a dignity to an heir- 
general : with which opinion, the king, who was present, being 
satisfied, Mr. Mildmay got the barony. 

§21. Dignities created by writ, appear to have always And also 
been descendible to female heirs, in default of males ; and ^^™^« 
transmissible by such female heirs to their descendants. 

§ 22. TTius the barony of Roos, which was created by writ Collins, 
of summons, descended fi*om Edmund de Roos lord Roos, |q£^ 
who died in 24 Henry VII., to sir George Manners, in right 
of his grandmother Eleanor, daughter of the said Edmund 
lord Roos ; and this sir Greorge was, in respect of his mother 
Eleanor, summoned to parliament by king Henry VIII., by 
a writ directed George Manners de Rosse, chevalier, and 
took his seat as lord Roos, according to the antiquity of that 
barony. 

§ 23. This doctrine appears to have been admitted in the 
case of the barony of Grey of Ruthyn, in the year 1640; 
but was more fiilly considered, and solenmly established in 
the following case : — 

J 24«. Catharine lady .O'Brien claimed the barony of Clifton Barony of 
of Leighton Bromswold in 1678 ; and her petition having been Collinsj 
referred by the king to the house of lords, the committee of ^^^' 
privileges reported *' That Jervas lord Clifton was summoned 
by writ to parliament 6 James I. by the title of lord Clifton 
of Leighton Bromswold, so as the barony being a fee simple 
ought to descend fi*om the said lord Clifton upon his heirs ; 
and that the lady Catharine O'Brien, the petitioner, being 

N 
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the heir gradually and lineally descended from the said 
lord Clifton, the barony did of right descend to her and 
her heirs." 

It was ordered by the house that the judges should give 
their opinion on this case, which they accordingly did in the 
following words : — 
Joum.vol. " The lord chief justice of the king's bench, the lord chief 
justice of the common pleas, chief baron Turner, baron Little- 
ton, justice Atkins, justice Ellice, and baron Thurland were 
unanimous in their opinions, that taking the case in fact to be 
as his majesty's attorney general reported it to be, and as it 
stood transmitted to that house, they found it to be thus, as 
to that lady's claim of the said barony. That sir Jervas 
Clifton was summoned to parliament by the name of Jervas 
Clifton of Leighton Bromswold by writ, dated 9 Jacobus I. &c. 

** That accordingly he did come in and sit in parliament as 
one of the peers of England. 

*' That he died 16 Jacobus I., leaving issue behind him 
Catharine, his sole daughter and heir, who married to the 
lord Aubigny, afterwards duke of Lenox. 

*^ That the said duke 17 Jacobus L was by letters patent 
created baron Leighton, of Leighton Bromswold, in the 
county of Huntington, to him and the heirs male of his body, 
trhereof none were then living. 

^^ The petitioner was lineally descended from him, and was 
his heir, (by the said report,) and as such then claimed the 
barony of Clifton. 

" All which being admitted to be true, they were of 
opinion, 

" First, — That the said Jervas, by virtue of the said writ 
of summons, and his sitting in parliament accordingly, was 
a peer and baron of this kingdom, and his blood thereby 
ennobled. 

" Secondly — That his said honor descended from him 
to Catharine his sole daughter and heir; and successively 
aftier several descents^ to the petitioner as lineal heir of the 
said lord Clifton. 
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" Thirdly — That therefore the petitioner was well en- 
titled to the said dignity." 

Upon consideration had, it was resolved by the lords 
spiritual and temporal, &c. that the said Catharine lady 
O'Brien had right to the barony of Clifton. 

The king assented to this determination, and confirmed 
the barony to her. 

§ 25. Notwithstanding this solemn decision, the same point 
was again argued twenty-one years after, in the case of the 
barony of Willoughby de Broke, of which an account will be 
given hereafter. But the house of lords, although they 
appear to have been ignorant of this case, held that a writ of 
summons, and a sitting, created an hereditary dignity, de- 
scendible to females, and this doctrine appears to have been 
again admitted in the following case : — 

§ 26. Martha, the wife of sir Henry Johnson, claimed in Barony of 
1710, the barony of Wentworth, and stated in her petition worth, 
that king Henry VIII., by his writ directed to Thomas Went- J°"™„ 
worth, of Nettlested, in the county of Suffolk, knight, sum- si. 
moned him to be a baron and peer of the realm by the name 
of Thomas lord Wentworth ; by virtue whereof not only the 
said Thomas, but also the heirs of his body, had enjoyed the 
said title and barony of Wentworth until the death of Thomas 
lord Wentworth in 1664, leaving issue the lady Henrietta 
Maria, his sole daughter and heir, who died without issue ; 
whereby the lady Ann Wentworth relict of John lord Lovelace, 
and mother to John lord Lovelace, the petitioner's fiither, 
being the only surviving daughter of Thomas lord Went* 
worth, earl of Cleveland, and aunt to the said Henrietta 
Maria, became heir to the said barony. So that the petitioner 
was become the sole and undoubted heir of that barony of 
Wentworth: and therefore prayed that his majesty would 
confirm the said barony of Wentworth to the said Martha, 
and the heirs of her body. 

This petition having been referred to the house of lords, ldeni9K 
it was resolved that the petitioner had right and title to the 
haiony of Wentworth ; and the king confirmed it accordingly. 

N 2 
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Abearance § 27. When dignities by writ became descendible to femalesy 
bv imL*^ ^ there was no caput baroniiBf th^ eldest daughter or sister 
had no better claim to inherit them than her sisters ; but still 
it is probable that as by the feudal impartible inheritances 
descended to the eldest daughter, the same practice was 
adopted in the descent of personal honors. For it appears to 
have been held, so late as in the reign of king Henry VI., that 
the eldest daughter had a superior claim to the dignity of her 
ancestor.* 
Baronage, § 28. Thus Dugdale mentions that, in 25 Henry VI., James 
vo .u. 245. pi^nnes, by reason that Joan, his mother, was third sister and 
coheir to William de Say, was summoned to parliament by 
the title of lord Say and Sele. And for further corroboration 
of that title and honor, upon the first of November following, 
he had a full confirmation and quit claimer thereof from John 
lord Clinton ; as also of the arms of Say, which, by reason of 
the descent of the said John lord Clinton from Idonea, the 
eldest sister of the said William de Say did or might belong 
to him. 
Collins, § 29. In the I'eign of queen Elizabeth, Henry Vernon, esq. 

claimed the barony of Powis ; stating, that the said dignity 
was created by writ of summons in 7 Edward II., and that he 
was the sole heir of Anne, the eldest daughter of John Lud- 
low, to whom the same descended on the death of sir Edward 
Grey, the last lord Powis ; and mentioned a variety of cases 
where persons in right of tlieir mothers, grandmothers, &c., 
having been the eldest daughters or coheirs to a baron, had 
' enjoyed the name, stile, and dignity of the barony, according 
to the most ancient usage and laudable custom of England. 



* In the printed case of Mr. Burrell and lady Willoughby de Eresby, in 
1781, claiming the office of lord great chamberlain of England, it is stated 
that the office of steward of England had descended in two instances to 
the eldest daughter. The office of constable of England had come to 
Humphrey de Bohun, by his marriage with the eldest daughter of Milo 
Fitzwaiter, and the office of earl marshal of England had come to Roger 
Bigot, earl of Norfolk, in right of his mother, Maud, eldest daughter of 
William Marshall, earl of Pembroke. Brown's Cases in Parliament, vol. ii. 
p. 1 46. And this was understood to be the law down to the time of lord 
Coke, who states it to be so. 1 Inst. 165. a. 
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The claim was probably abandoned, as nothing farther 
appears. 

$ SO. It became, however, established in course of time, 
that where a baron by writ died, leaving only daughters or sis- 
ters, or other female heirs, as the dignity was of an imparti- 
ble nature, and incapable of being enjoyed by two or more 
heirs, it fell into a dormant state. Our ancient writers, there- 
fore, considered it as in abeyance or suspense; or else as 
vested in the crown, during the continuance of the coheir- 
ships. 

$ 31. Lord Coke, in his first institute, has stated a case in f^tz. Ab. 

23 Henry III. in these words: — " Note, if the earldom of T^*- P"*^" 
•; tton, 18. 

Chester descend to coparceners, it shall be divided between 
them, as well as other lands, and the eldest shall not have this 
seignory and earldom to herself entire ; quod nota^ adjudged 
per totam curiam^* And he makes the following observations 
on this case : — 

^* By this it appeareth that the earldom (that is, the pos- 
sessions of the earldom,) shall be divided ; and that where 
there be more daughters than one, the eldest shall not have 
the dignity and power of the earl, that is, to be a countess. 
What then shall become of the dignity ? The answer is, that 
in that case the king, who is sovereign of honour and dignity, 
may, for the uncertainty, confer the dignity upon which of the 
daughters he please ; and this hath been the usage since the 
conquest, as is said." 

§ 32. The above observations of lord Coke do not seem to Baronage 
be well founded ; for it appears from Dugdale, that Ranulph ^^'^•i* ^^* 
earl of Chester died in 16 Henry III. without issue, leaving r? °*' 
four daughters, of whom the eldest, Maud, was married to 
David, earl of Huntingdon, brother to William king of Scot- 
land, by whom she had a son, sumamed Scotus, who suc- 
ceeded Ranulph in the earldom of Chester. But the reason 
was, that in the partition of the vast possessions of Ranulph, 
this John had for his part, his mother being dead, the whole 
county of Chester. 

$ 33. The decision cited by lord Coke must have taken 
place on the death of the above-named John, in 1237, (ac- 

N 3 
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■ 

cording to Mathew Paris,) leaving four sisters. But it can- 
not be relied on as an authority ; for it appears from Knygh- 
ton, c. XXXV. That this was a special and arbitrary exertion of 
the prerogative, by which the king, probably from jealousy of 
the great power and regalities of the earls of Chester, continu- 
ing in the presumptive heir to the crown of Scotland, not only 
took the dignity of the earldom into his own hands, but also 
the lands appertaining to it, making compensation to the four 
sisters of the last earl m other lands. 

Knyghton, Johannes Scotticus comes Cestria obiit sine liberisj et sepuUus 

c. XXXV. ^ Cestria. Verum quia terra sua gaudebat regali prerogativa^ 
comUatus ejus ad manus regis deoenity datis aliis terris haredibus 
sororUms suis in compensationem ; ne tarn pracUtra dominatio 
inter colosfeminarum dividi cantigeriL 

$ M. There is every reason to believe that the prerogative 
of conferring a dignity in abeyance on whichever of the heirs 
the crown pleased, is not so ancient as the reign of king 
Henry III., or even as that of his son Edward I. As it is not 

Ante. menticmed in the proceedings respecting the claims to the 

crown of Scotland in the latter of those reigns, for if it were 
then generally known and acknowledged, Edward would proba- 
bly have availed himself of it, in order to dispose of the crown, 
as sovereign lord, according to his pleasure. And lord Coke 

!?i^' ^ another place says, Camden told him that some held, if a 
baron died having issue several daughters, the king might 
confer the dignity on him who married any of them, as bad 
been done in divers cases : namely, in the case of lord Crom- 
well, who had issue divers daughters, and king Henry VI. 
conferred the dignity upon Bourchier, who married the 
youngest daughter, and he was called lord Cromwell, and so 
in other cases. 

$ S5. In the case of the earldom of Oxford, in 1625, a re- 
port was made to the house of peers by lord chief justice 

Collins, Crew, that he, with the lord chief baron, justice Doddridge, 
justice Yelverton, and baron Trevor had, according to the 
order of the house, considered the titles of the competitors. to 
the earldom erf* Oxford, the baronies of Bulbeck, Sandford, 
und Baldesmere^ and the <^oe of great chamberlam of £ng- 
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land ; and they certified that ^^ As touching the baronies of 
Bulbeck, Sandford and Baldermere, their opinion was, that 
the same descended to the general heirs of John, the foiuth 
earl of Oxford, who had issue John the fifth earl of Oxford, 
and three daughters; one of them married to the lord 
Latimer, another to Wingfield^ and another to Knightley, 
which John, the fifth earl of Oxford, dying without issue, 
those baronies descended upon the daughters as his sisters 
and coheirs; but these dignities being entire, and not 
dividable, they became incapable of the same, otherwise than 
by gift from the crown ; and they in strictness of law reverted 
to, and were in the disposition of king Henry the Eighth." 

The house of lords certified to the king, that for the Journ. 
baronies they were wholly in his majesty's hands, to dispose 
of at his own pleasure. 

$ 36. In the case of the barony of Grey of Ruthyn, the ColUns, 
house of lords put the following question to the heralds : — 
<^ When a barony is to descend unto two daughters, whether 
the same have been in his majesty's disposal?" to which they 
answered, — ^^ When a baron dies and leaves daughters and 
coheirs, we find divers precedents touching the disposition of 
the barony. 

" First — Where there were two daughters and coheirs, 
the eldest daughter's issue male had the barony. For exam- 
ple, Norton baron of Alfreton, Sandwich baron of Folkstone. 
** Secondly — Where there were daughters and coheirs, 
and the youngest daughter's issue male had the barony. — 
The lord Cromwell, tempore Henry VI., the barony of 
Moulton. 

" Thirdly — Where there were daughters and coheirs, and 
the king did not dispose of the bai'ony to the issue of either 
of them. Charlton lord Powrys, the lord Tregose, the lord 
Manley, the lord Morwick, the lord Muschamp, the lord 
Clavering." 

$ S7» The expression of the judges, in the case of the earl- The crown 
dom of Oxford, that baronies in abeyance were in the dispo- *"^^he"" 
sition of the crown, is too general ; for it is not in the power abeyance, 
of the crown to grant such baronies to a stranger. The 
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crown has only the prerogative of terminating the suspension 
or abeyance of the dignity, by nominating one of ithe coheirs 
, to it ; and such nomination operates, not as a creation of a 

Barony of n^^ baronvj but as a revival of the ancient one. For the 
infra. nominee becomes entitled to the place.and precedence of the 

ancient barony, to which he is thus nominated. Bourchier 
lord Cromwell was perhaps the first person in whose favor 
the crown exercised this prerogative; but there. are so many 
subsequent instances of it, that it cannot now be questioned. 
Collins, 5 38. Robert Devereux, earl of Essex, viscount] Hereford, 

'*^** and lord Ferrers of Chardey, a barony descendible to heirs 

general, died without issue in 1646, leaving his two sisters 
his coheirs; and in 1678, sir Robert Shirley, grandson of the 
lady Frances, one of the sisters and coheirs of the said earl of 
Journ. Essex, was summoned to parliament by writ, directed to 
V.X11L130. jiQbert Shirley de Ferrers, chevalier; and it was opened to 
the house by the lord chancellor, how his lordship came in 
upon descent; and so no introduction to be; and he was 
placed upon the barons bench, next below the lord Berkeley. 
§ 39. In 1720, his late majesty king George I. granted a 
writ of summons to Hugh Fortescue, esq. by the title of Hugh 
1780-1. Fortescue de Clinton, chevalier; and when he took his seat, 
Journ. the lord chancellor explained to the house his descent ; and 
' how he was one of the heirs of Theophilus late earl of Lin- 
coln, and baron Clinton, which barony was then in abeyance 
between Mr. Fortescue and Samuel RoUe, esq. 
Journ. § 40. In 1763, his late majesty issued his writ of sum- 

T. XXX. 403 jjjQjjg ^Q gj,. Francis D&shwood, baronet, by the title of lord 

Le Despencer ; the lord chancellor informing the house of 
lords that he was one of the heirs of lady Mary Fane, in favor 
of whom and whose heirs king James I. had revived the an- 
cient barony of Le Despencer ; and thereupon he was allowed 
to take his seat upon the upper part of the bench, next above 
lord Abergavenny. 

$ 41. In 1784, Margaret, third daughter of Thomas earl 
of Thanet, and wife of Thomas earl of Leicester, who was one 
of the coheirs to the barony of De Clifford, which had fallen 
into abeyance by the death of the earl of Thanet, leaving five 
daughters and no son^ was, by letters patent, confirmed baro- 
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ness Clifford, And this barony having again fallen into 
abeyance by the death of lady De Clifford without issue, 
Edward Southwell, one of the coheir^ of the barony was sunv yo"™3^iy, 
rooned, in 1776, to parliament by writ, as baron De Clifford. 67 1« 

§ 42. The barony of Willoughby de Eresby^fell into abey- 
ance in the year 1 779, by the death of Robert Bertie, duke 
of Ancaster and Kesteven, without issue, leaving lady Pris- 
cilla Barbara Elizabeth, and lady Creorgina Charlotte Bertie, 
his two sisters and coheirs. And in the following year his 
majesty confirmed the barony of Willoughby de Eresby to 
lady Priscilla Barbara Elizabeth, then the wife of Peter 
Burrel, esquire, and the heirs of her body. 

§ 4S. When the king terminates the abeyance of a dignity Modes of 
in fiivor of a person who is not a peer, he directs a writ of ing an 
summons to be issued to him, by the stile and title of the ^'^^X**®* 
barony in abeyance, as in the case of lord Ferrers of Chartley, 
and that of lord Le Despencer. But where the person in 
whose favor an abeyance is to be terminated is already a peer, 
and has a higher dignity, there the king, by his letters pa- 
tent, confirms the barony to him. And in the case of a 
female, the abeyance is also terminated by letters patent. 

§ 44. It was formerly the practice to confirm the barony to 
the coheir, and his or her heirs ; as in the case of the barony ^^^JJ* 
of Ogle, which is confirmed to Catherine Ogle, et Jupredibus 
suis imperpetuum. But it is more properly to the heirs of his CoIIins's 
or her body. For no one can be heir of the body of the sis.' 
person in whose favor the abeyance is terminated, without 
being also lineally descended fi*om the person first sum- 
moned. 

§ 45. AVhen the abeyance of a dignity is terminated by a Efiect of a 
writ of summons to parliament, different opinions have been one of the 
held respecting the extent of the operation of such writ. Hejrs.of a 
Some eminent persons, particularly lord Thurlow, are said 
to have held that where a barony is in abeyance between the 
descendants of two coheirs, and the king issues his writ of 
summons to one of the heirs of the body of one of the co- 
heirs, the abeyance is thereby terminated, not only as to the 
person summoned, and the heirs of his body, but also as to 



186 Dignities. ch. v. § 45 — 47. 

all the heirs of the body of such original coheir. But the 
better opinion seems to be that the e£fect of a writ of sum- 
mons, in a case of this kind, is only to terminate the abey- 
ance, as to the person summoned, and the heirs of his body ; 
and that upon fidlure of heirs of the body of the person so 
sunmioned, the barony will again fall into abeyance between 
the remaining heir or heirs of the body of the original coheir, 
one of whose heirs was so summoned, if any, and the heir 
or heirs of the body of the other coheir. 

§ 46. This latter opinion appears to have been held by the 
late lord Alvanley in his report on the petition of sir John 
Griffin, for the barony of Howard of Walden, in which he 
says, the said baiony ^^ Was then in abeyance between the 
petitioner and the earl of Bristol, in which case his majesty 
had an undoubted right to allow and confirm the same barony 
of Howard of Walden either to the petitioner, or to the said 
earl of Bristol ; and such person to whom the same was so 
confirmed, and the heirs of his body, would hold and enjoy 
the said barony, and all the privileges thereunto belonging, 
exclusively of the other and the heirs of his body ; whose 
right to the same would remain dormant and suspended so 
long as there should be issue of the body of the person to 
whom the same should be so confirmed." 

Infhi. $ ^'7* ^ ^® ju<lg^ appear to have held the same doctrine 

some years after ; for lord chief justice Eyre, in delivering 
their opinion in the case of the barony of Beaumont, says, 
*^ One remedy, and one only, has been provided by law for 
the case of a dormant peerage : it is suiJuriSf of a most ex- 
traordinary nature, but very suitable to the dignity of the 
subject to which it is applied. I mean the prerogative right 
of calling one of the coparceners, by writ of summons, to sit 
in the seat of his ancestors. He will from thenceforth be in 
the exclusive possession and enjoyment of the inheritance, 
and will hold it to him and the heirs of his body ; yet still he 
is but one of the coheirs of his ancestor, and the rest of the 
coheirs sdll remain coheirs : and in the event of the failure 
of heirs of the body of that coheir whom the prerogative hatfa 
thus preferred, the other coheir, if but one, would take the 
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whole inheritance; or if there were more than one, the 
barony would again fidl into abeyance." 

§ 48. In support of the opinion of lord Alvanley and that 
of the judges in the Beaumont case, it may be observed, that 
no act of the king's shall enure beyond its apparent intent, 
when it may otherwise operate to the injury of third persons. 
And that the apparent intent of a writ of summons in a case 
of this kind is answered by the seating of the person to whom 
it is addressed ; and by that means determining the abey- 
ance between him and the other coheir ; and declaring the 
king's election, which of the two coheirs shall succeed to the 
dignity. 

§ 49. It is also a principle of law that possession does not 
affect the descent of a dignity, and that a writ of summons to 
parliament by an ancient title, as the summons of the eldest 
son of a peer, in the lifetime of his lather, by the name of 
an ancient barony, then vested in the &ther, will not operate 
so as to give any tide by descent, collateral or lineal, different 
from the course of the ancient barony, as was determined in 
the case of the barony of Sydney of Penshurst ; and that he inffa. 
who claims a dignity must make himself heir to the person on Videbap 
whom the dignity was originally conferred, not to the person po^ 
who last enjoyed it. i800,infrB. 

§ 50. In consequence of the prerogative which the crown Cases of 
has so frequently exercised in determining the abeyance of n^^' ^ ^ 
dignities, several claims have been made to a coheirship in a ship in a 
barony in abeyance ; but the crown has seldom terminated an ^^"y* 
abeyance of this kind in fisivor of one of the coheirs without 
first referring the case to the house of peers, in order to be 
satisfied of the existence of the barony ; and of the persons 
between whom it was in abeyance. 

§ 61. Thomas Felton, esquire, petitioned the king in 1691, Barony of 

on behalf of his daughter, Elizabeth Felton, claiming for her ^|]|^ ^ 

a coheirship in the barony of Howard of Walden, stating i69i. 

that lord Thomas Howard, second son of Thomas duke of J^^* 

voLxv. 

Norfolk, was summoned to parliament by writ in 89 Elizabeth, p. 4. 25, 59. 
by the title of lord Howard de Walden, and sat there in ^^' 
pursuance thereof 
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That he was afterwards created earl of Suffolk to him and 
the heirs male of his body; and died in 1626, leaving a son 
Theophilus, who was earl of Suffolk and baron Howard of 
Walden, who died in 1640, leaving issue James his eldest 
son, who was earl of Suffolk and baron Howard of Walden, 
and two other sons. That this James, earl of Suffolk and 
baron Howard of Walden, died without issue male, leaving 
two daughters, lady Essex, married to Edward Griffin, and 
lady Elizabeth, married to the said Thomas Felton, by 
whom she had issue the claimant Elizabeth Felton, her only 
daughter. 

That the claimant, as the only daughter and heir of lady 
Elizabeth Felton, was one of the coheirs to this barony, and 
prayed to have it confirmed to her. 

This claim was opposed by lady Essex Griffin, who stated 
that the strongest pretence to the said barony was in her as 
eldest daughter and coheir to the said James, earl of Suffolk, 
(the stream of precedents running that way), and the rather 
for that she had issue male, of full age capable to enjoy the 
said honor ; whereas Mr. Felton had only issue female an 
infant * 

The claim was also opposed by the earl of Suffolk, who 
contended that baronies in fee had been generally continued 
to the heirs male, and not to the heirs general; and that 
there were several ancient earldoms whose titles for their 
eldest sons lay in their ancient baronies, by writ : and if the 
king should grant such baronies to the heirs general, such 
eldest sons, who were always called afler their fitthers' most 
ancient baronies (where there was no viscount), would go 
without any title at all : which would be a great hardship on 
many of the nobility. No resolution was made. 

§ 52. In the year 1764, Norbome Berkeley, esquire, pe- 
titioned his majesty to be nominated to the ancient barony of 
Botetourt, stating that John de Botetourt was summoned to 
parliament by writ in 33 Edward I., and sat in parliament in 
pursuance of the said writ. That the said John had issue a 
son named Thomas, and five daughters. That the said 
Thomas died in the life-time of his father, leaving a son 
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named John^ and a daughter named Joyce. — That the said 
John succeeded his father in the barony, having received 
several writs of summons, and sat in pursuance thereof, and 
died without issue in 9 Richard II. That the said Joyce, his 
sister, died without issue in 7 Henry IV., and thereupon the 
barony fell into abeyance amongst the five daughters of John, 
the first lord Botetourt 

That the petitioner was the sole heir of Catherine Berke- 
ley, one of the said daughters of John lord Botetourt. 

This petition having been referred to the house of lords, 
it was stated by the claimant in his printed case, that the claim 
made by the petition would be fully made out if the following 
propositions were proved: — First, that there did exist a 
barony of Botetourt ; secondly, that it was in abeyance. 

With respect to the first proposition, it was a certain rule 
in law that the sitting in parliament, by virtue of a writ of 
summons, gave a barony in fee ; and it was also certain, that 
whoever claimed such a barony, must show, by the records 
of parliament, that the ancestor to whom he was heir was 
summoned and sat in parliament There were two points 
therefore necessary to be proved. 

First — That the person in whose right the barony was 
claimed was summoned without letters patent 

Secondly — r That by virtue of that summons he was pre- 
sent and sat in parliament. 

The first point to be proved could admit of no doubt — 
There were seventeen writs of summons to John, the first lord 
Botetourt, and eighteen to John, the second, all which must 
have been without letters patent, for the last was in the 9th 
year of Richard II., and the oldest creation of a baron by 
letters patent was two years after, viz. 1 1 Richard II. 

The second point to be proved admitted of no other evi- 
dence than the records of parliament, and certain records are 
there stated to show that John de Botetourt tlie grandfather. Vide infra, 
and John the grandson, were present and sat in the parlia- 
ments to which they were summoned. 

Secondly — That this barony was in abeyance among co- 
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heirs, whereof the petitioner was one ; which being a matter 
of fact, would be proved by evidence. 
Journ. The house of lords resolved that the barony of Botetourt 

was in abeyance, and that the petitioner was one of the co* 
heirs of John lord Botetourt. 
Idem, 578. Soon after a writ of summons was issued to Mr. Berkeley 
by the name of Norboume de Botetourt, chevalier ; in conse- 
quence of which he was allowed to take his place on the 
barons' bench, next after lord Dacres. 
Barony of $ ^^' ^ir John Griffin Grifim petitioned his majesty in 
^JJ«f^ 1 784 to be nominated to the barony of Howard of Walden, 
1784. of the creation of which an account has been already given, 
Printed ^ being the heir of lady Essex Griffin, who was one of the 
Ante, 5 51. coheirs of that barony, 

The attorney general (sir R. P. Arden) reported ^^ That 
the said sir John Ghriffin Grriffin had, in his opinion, proved 
his pedigree; and that the earl of Bristol and the petitioner 
iq[>peared to him to be the coheirs of the body of Thomas lord 
Howard of Walden. That search having been made, it did 
not appear that there was any patent : that if the said Thomas 
lord Howard of Walden was called up to the house of peers 
by writ, without patent*, and sat by virtue of the same, (which 
as far as he could collect from the evidence laid before him 
appeared to be the case,) he thereby acquired an inheritance 
in the barony to him, and the heirs of his body ; and that the 
same was then in abeyance between the petitioner and the earl 
of Bristol, in which case his majesty had an undoubted right 
to allow and confirm the same barony either to the earl of 
Bristol, or to the petitioner. 

The case having been referred to the house of lords, it was 
there resolved that the barony of Howard of Walden was in 



* A suspicion prevailed at that time that this barony was created by 
letters patent; but it appears from Camden's Annals, anno 1597, that lord 
Thomas Howard was called to parliament by writ, his words being Rncripio 
Evocaius; and when this barony was claimed in 1691 by Elizabeth Felton, 
notice was given to the then earl of Suffolk, who opposed the daim^ but 
admitted it to be a barony by writ. 
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abeyance, and that the petitioner was one of the coheirs of 
James, then last lord Howard of Walden. 

Soon after this resolution, sir John Griffin Griffin was sum- 
moned to parliament, by writ, as lord Howard of Walden, 
and took his place and seat accordingly. 

$ 54. It has been already stated that a coheirship in the Barony of 
barony of Ros or Roos was claimed by lady Henry Fitzgerald ^^q^' 
in 1805, upon the ground that it was a barony by writ, which Printed 
had fallen into abeyance between lady Bridget and lady 
Frances Manners, the two daughters and coheirs of John, the 
fourth earl of Rutland. 

That lady Henry was one of the coheirs of lady Frances 
Manners, and George earl of Essex was the other ; and that 
sir Thomas Windsor Hunloke, bart was the sole heir of lady 
Bridget Manners, who was the elder sister. 

The claim was opposed by the duke of Rutland, as heir 
male of the body of John, the fourth earl of Rutland, who 
contended that the barony had formerly descended to heirs 
male, and not to heirs general. That his claim was not af- 
fected by the award or compromise made by king James I.; for Chir.556. 
by ihat, the ancient barony of Roos of Hamelake, Trusbutt, 
and Belvoir was not given to the heir general. 

That the claim of the duke of Buckingham in 1666 was 
evidently disallowed or relinquished, and the right of the earl 
of Rutland as heir male ftiUy recognized, in preference to the 
claims of the heirs general. 

That the possession of the barony by the earls and dukes 
of Rutland, from the time when it was alleged in the petitioner's 
case, to have fallen into abeyance among the daughters of 
John, the fourth earl of Rutland, which was fully proved by 
its having been enjoyed and used by every eldest son of an 
earl of Rutland, and marquis of Granby, down to the then 
present time, constituted a sufficient title against the claim^s of 
the pretended coheirs of John, the fourth earl of Rutland. 
For though it was admitted that a barony which had fallen into 
abeyance, and had not been assumed by any person, might 
be claimed at any indefinite distance of time, yet it did not 
follow that a claim to a barony could be supported against an 
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Haiig. uninterrupted and undisputed possesion, for more than a 
Jiiri8.Exer. '^ '^. ^ ^ 

v.ii.No.i. century. 

The duke of Rutland was afterwards advised to contend 
that the barony was territorial ; of which an account has been 
Ch. ii already given. 

The house of lords resolved, that sir Tliomas Windsor 
Hunloke, being the heir of lady Bridget Tyrwhitt, one of the 
daughters of John, the fourth earl of Rutland, and George 
earl of Essex, and the petitioner lady Henry Fitzgerald, being 
the coheirs of lady Frances Willoughby of Parham, another 
daughter of John, the fourth earl of Rutland, were the co- 
heirs of Robert de Ros, and that the barony which was vested 
in the said Robert de Ros, remained in abeyance between the 
said sir T. W. Hunloke, George Earl of Essex, and lady 
Henry Fitzgerald. 

Soon after this resolution, his majesty confirmed the barony 
of Roos to lady Henry Fitzgerald and the heirs of her body. 
Barony of § 55. Sir Cecil Bishop, baronet, petitioned the king to be 
Printed nominated to the ancient barony of Zouch of Harringworth. 
case, 1805. This petition having been referred to the house of lords, the 
petitioner stated that the barony of Zouch of Harringworth 
was a barony by writ, as appeared by several writs of sum- 
mons of a date anterior to the 2 Richard II., in which year it 
was well known that the first instance of creating a baron by 
patent took place. And this point being established, it fol- 
lowed of course that the dignity in question would descend to 
the heir of the body of the person so summoned. And if there 
were more heirs than one, it would remain in abeyance amongst 
those coheirs, as long as such coheirship continued to exist, 
unless it should please the crown in the mean time to execute 
its royal prerogative, and terminate such abeyance in favor of 
one of the said coheirs. 

That the claimant stood in the situation of one of the heirs 
of the body of the late lord Zouch, with this particular dis- 
tinction, that he was the only male representative of that lord 
known to exist 

That William, the first lord Zouch of Harringworth, was 
a lord of parliament, by the name of William La Zouch de 
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Harringworth ; as appeared by a wi-it of summons in 1? Ed- 
ward II., and continued to be summoned to parliament by that 
title until his death ; whereby a barony in fee was created 
descendible to heirs general, 

That the title descended in the male line to Edward, the 
eleventh lord 2A>uch, who sat in several parliaments from ^the 
23 Elizabeth to the 13 James, and 'died in 1625, having ha^ 
issue two daughters^ Elizabeth and Mary. , ' 

That the claimant was descended from Elizabeth, the eldest 
daughter of Edward, the eleventh lord Zouch, and was there- 
fore one of the rightiul heirs of the said barony. 

The house of lords resolved that the barony of , Zouch of 
Harringworth was a barony created by writ in the reign of 
king Edward IL, and therefore descendible to heirs general ; 
and that the said barony fell into abeyance upon the death oi 
Edward, the last lord Zouch, between Zouch Tate, his grand- 
son, being the son and heir of Elizabeth, his eldest daughter, 
and Mary, the wife of William Connard, esq. his youngest 
daughter: which said Elizabeth and Mary were the only 
daughters of the said lord. And that the petitioner and several 
other persons were the coheirs of the said Zouch Tate; and 
that the petitioner and certain other persons were the coheirs 
of the said last lord Zouch, together with the heir or heirs of 
the body of the said Mary, the youngest daughter of the said 
last lord Zouch, if the said Mary had any heir or heirs of her 
body then in existence : and if she had left none, such were 
the sole coheirs of the said last lord Zouch, and that the said 
barony was in abeyance among the said coheirs, and conse- 
quently was at his majesty's disposal.* 

$ 56, In all cases of abeyance of dignities, whenever the Where 
coheirship determines by the death of all the daughters or ^^^ 
sisters but one, or by the extinction of all the descendants of abeyance 
such daughters or sisters but one, by which there remains but 
one heir to the dignity, the abeyance is terminated, and the 
person who is the sole heir becomes entitled to the dignity. 
For although in consequence of the opinion of the judges in the Ante. 



* Sir Cecil Bishop was afterwards summoned to this barony. 
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case of the earldom of Oxford, that by the descent of a barony 
upon coheirs, it became so completely vested in the crown, 
that no person could afterwards acquire a right to it, without 
a grant from the crown ; yet it was soon ^ter settled, that 
where the coheirship ceased, and there remained only one 
heir, such sole heir became entitled to the dignity, as a matter 
' of right, and not of fiivor from the crown. 
Barony of ^ 5*7^ gi^ Robert Ogle was summoned to parliament by 
Collins, writ in 4 Edward IV. The title descended to Cuthbert Ogle, 
^pendixy who was summoned to parliament in 5 Elizabeth, and died in 
S9 Elizabeth, leaving two daughters his heirs ; Joan married 
to Edward Talbot, a younger brother to the earl of Shrews- 
bury, who died without issue ; and Catherine married to sir 
Charles Cavendish of Welbeck. Catherine having survived 
her sister, and being sole heir to the barony, obtuned letters 
patent, 4 Charles I., reciting that Cuthbert Ogle was seised 
of the honor and dignity of baron Ogle, to him and his heirs, 
and that he and several of his ancestors had been summoned 
to parliament, and had sat in parliament with the other barons 
of the realm ; and that Catherine was, by the death of her 
sister, become the sole heir of Cuthbert Ogle. Unde eoenit 
Id dicta Catherina adhuc superstes sit et remaneat sola et unica 
fueres dicti Cuthberti^ nuper baronis Ogle de Ogle. 

His majesty acknowledged, granted, and confirmed to the 
said Catherine the barony of Ogle ; to hold to her and her 
heirs for ever ; with the same place and precedence as the 
former barons of Ogle. 

$ 58. In the preceding case the confirmation might have 
been a matter of &vor ; and indeed an opinion seems to have 
prevailed at that period, and in the succeeding reign, that 
where a dignity fell into abeyance, it was in the power of the 
crown to extinguish it. This appears from the letters patent 
by which the barony of Lucas of Crudwell was granted to 
Mary countess of Kent, which were confirmed by a private 
act of parliament 15 Charles IL, in which there is the fi>l- 
lowing proviso : *' That if there shall be more persons than 
one who shall be coheirs of her body by the said earl of 
Kent, whereby the king's majesty, his heirs or successors, 
might declare which of them he pleased to have and enjoy 
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the said honor, title, and dignity, or might hold the same in 
suspense, or extinguish the Same at his and their pleasure; 
that nevertheless the said honor, title, and dignity should not 
be held in suspense, or be extinguished, but should go and 
should be held and enjoyed, 8cc/' 

But the doctrine that where a dignity fell into abeyance, it 
might be extinguished by the crown, was disallowed in the 
following case : — 

§ 59. Thomas earl of Thanet presented a petition to the Barony of 
crown in 1690, stating that Robert de QifiPord was summoned Q^^l^f ' 
to parliament in 28 Edward I. as a baron, the writ being 306. 
directed Roberto de Clifford: and being also summoned to yoLxiV. 
several ensuinff parliaments, died seised of the said title and ^^' ^'^^t 

'5*75 fiS3 

dignity to him and his heirs as of fee and right And his 
heirs, as barons Cliffi>rd, were from time to time summoned to 
sit in parliament by that tide, till the reign of king Henry VIII., 
when Henry lord Clifford was created earl of Cumberland to 
him and the heirs male of his body ; and dying thereof seised, 
the same descended to his grandson (George, who died leaving 
.an only daughter and heir, the lady Anne Clifford, by means 
whereof the tide of earl of Cumberland descended to sir 
Francis Clifford, brother to the said George, as heir male of 
the body of the said Henry. So the barony of Clifford did 
descend to the said lady Anne Cliffi>rd as cousin and next 
heir to the said Robert de Clifford. 

That lady Ann Clifford had issue by Richard earl of 
Dorset* two daughters: Margaret her eldest daughter and 
coheir, married to John earl of Thanet ; and Isabel the younger 
daughter, married to James earl of Northampton, which 
Isabel dying in the lifetime of her mother, left issue only one 
daughter Alethea, married to Edward Hungerford, esquire^ 
who survived her grandmother the lady Anne Clifford, but 
died the year ensuing, without issue ; and the said Margaret 
countess of Thanet, surviving her mother, died in 1676, leav- 

* This lady Anne Cliflbrdy when countess of Dorset, twice claimed the 
baiony of Clifibrd, and her petitions were referred by his majesty to the 
house of lords; but no resolution appears. Joum. vol. iii p. 800^ vol.xi. 
P.5S9. 
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ing issue Nicholas, earl of Thanet, her son and heir, who by the 
death of the said lady Alethea Hungerford, his cousin german, 
without issue, became sole heir to his grandmother the said 
lady Anne Clifford, and consequently to the barony of Cliffi>rd. 
Collins, That it might be objected and made a quere, whether the 

^^^' lady Alethea Hungerford, being the only child of Isabel, 

countess of Northamptcxi, one of the two daughters and co- 
heirs of the said lady Anne Clifford, happening to die after 
the decease of the said countess of Dorset, the honor, 
because these were two coparceners for a year or two, should 
not be revived for the benefit of the earl of Thanet, who was 
become by the death of Margaret countess of Thanet, his 
mother, and of the said Alethea, sole heir thereto. 

In answer to which it was said, that Whidock in his 
reading about 1619, had it, that an honor or title could not 
multiply, nor be divided, nor communicated to more than 
one ; and therefore if a baron died having two daughters and 
heirs, neither of them should bear the tide, but it should be 
lost ; yet if one of them died without issue, the other should 
inherit the barony : and though baronies by writ, being indi- 
visible inheritances, the king might revive the honor in the 
issue of either, or suffer it to lie in abeyance, or unrevived ; 
yet when two such daughters were, and one of them died 
without issue before the king had disposed of the barony 
elsewhere, the other sister, or the issue of such other, had 
enjoyed the barony ; and so by the reason of honor and law, 
of right ought to do. 
Journ. The committee of privileges resolved that Thomas earl of 

p. 685.' Thanet was the sole, lineal, and right heir to Robert de 
Clifford, first summoned to parliament as lord de Clifibrd by 
writ in 28 Edward I. ; and that the said tide and barony of 
lord Clifford did of right belong to the said earl of Thanet, 
and his heirs. To which the house agreed. 

Notwithstanding this decision the same point was again 
discussed four years after, and finally settled in the fol- 
lowing case : — 
Barony of $ 60. Sir Richard Vemey claimed the barony of Broke, 

by de"^ ' stating that it was originally created by a writ of summons in 
Broke. 
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7 Henry VII., directed to sir Robert Willoughby by the stile Collins, 
of Robert Willoughby de Broke, chevalier; who died in Skin.Rep. 
18 Henry VII. That sir Robert Willoughby his son was ^^*- 
also summoned to parliament in 1, 3, and 6 Henry VIII., 
and sat accoi^dingly. That this sir Robert had one son, who 
died in the lifetime of his &ther, leaving three daughters, 
Elizabeth married to sir Fulk Chreville, Ann who died an 
infimt, and Blanch married to sir Francis Dawtrey, who also 
died without issue, by which Elizabeth became sole surviving 
heir to her grandfather, the last lord Willoughby de Broke. 

That Elizabeth left issue a son, named also sir Fulk 
Oreville, who was created lord Broke of Beauchamp Court, 
by king James I., to him and his heirs male, remainder to 
Robert Chreville and his heirs male ; yet was he rightfully en- 
titled to the said barony of Broke in fee ; and dying without 
issuer the same barony descended to Margaret lady Verney, 
his sister and sole heir, grandmother to the petitioner, 
Whereupon he prayed that he might have a writ of summons. 
This case being referred to the house of peers, was there 
argued by sir Richard Vemey's counsel, who set forth, 
1. That sir Richard Willoughby was created a baron by 
the writ of summons. 2. That such writ of summons, and 
sitting thereupon, did create an estate in fee. S. That the 
petitioner was lineal heir to the said barony. 

Counsel being also heard on behalf of lord Broke of Beau- 
champ Court against the claim, agreed the pedigree; but 
argued, 1. That such honors ought to descend to the heirs 
male. 2. That either it was extinct by coming to coheirs ; 
or S. That if it was not extinct by descending to coheirs ; 
yet that sir Fulk Greville's acceptance of a new patent, in tail 
male, of the same tide, the barony in fee was thereby ex- 
tinguished ; and 4. That if the petitioner had a tide to any 
barony, it was to that of Willoughby de Broke. 

The attorney general (sir Edward Ward) contended, upon 
the authority of Prynne and Elsynge, that a writ of summons 
did not create an hereditary ^barony*; and if it did, that 

* It is very ungular that the attorney general and the other counsel 
should hacfe been ignorant of the case of the barony of Clifton, ant«» 

o 3 
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where a baron of this kind died leaving two or more daughters^ 
sisters, or other coheirs, the barony became vested in the 
crown, conformable to the opinion of the judges in the case 
of the earldom of Oxford. And upon this latter ground the 
house resolved that sir Richard Vemey had no right to a 
summons to parliament. 

A committee was appointed to draw up a report to the 
kin^ pursuant to this resolution ; the chief reason for re- 
jecting the claim appearing to be that the barony was for 
some time lodged in coheirs ; and that therefore it was in the 
king^s power to hold the same in suspense or abeyance; or 
to extinguish it. The committee was adjourned before any 
report was made; but in the interim several peers, as the 
earls of Lindsey, Thanet, Sussex, and Abingdon, the lord 
Delawarre, &c^ who had baronies by writ in them, some 
whereof had at that time only daughters, looking upon them- 
selves concerned, from what was mentioned in the committee 
relating to the descent of such baronies on coheirs, moved 
the house that a day might be appointed to consider of what 
had been mentioned by some lords in relation to the descent 
of baronies by writ A day was appointed accordingly, and 
the lords above mentioned were heard by their counsel, 
Mr. Finch and sir Thomas Powis, It was then ordered that 
the attorney general (sir ELdward Ward) should be likewise 
heard touching the said matter, who made the following aiv 
gument : — 
Ch, Baron cc Qur books teU us, that a dignity or barony is an entire 
Collect. and indivisible thing, and doth not nor can descend to any 
one of the daughters solely. And when all have equal pre- 
tence, and no one can claim ex debtto^ it seems reasonable to 
think that it should be in the crown. And for this I rely 
upon the judgment in the great case in this house 1 Charles I., 
between the lord Willoughby and earl of Oxford, touching 
the great of&ce of lord Chamberlain, and the baronies of 
Bulbeck, Sandford and Baddlesmere. 

^^ It fell out, that by the death of John, fourth earl of Ox- 
ford, who left issue John, fifth earl of Oxford, and three 
daughters ; and which John, the fifth earl, died without issue ; 
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the baronies came to the three daughters, one of which mar- 
ried lord Latimer, another to a Wingfield, and another to a 
Knightley; and the five judges to whom the matter was re- 
ferred, as to the baronies, gave their opinion, that these dig- 
nities being entire and indivisible, and descending upon three 
daughters, they became incapable of the same, otherwise than 
by gift firom the crown, and they in strictness of law reverted 
unto and were in the disposition of the king. And therefore, 
22d March 1625, it was resolved, upon the question, that 
these baronies were in his majesty's disposition. 

" In the lords' certificate to the king, taking notice of the 
judges' opinion, after ten days' consideration, it is expressed, 
— ' That the baronies where wholly in the king's hands, to 
dispose of at his pleasure.' 

*' Now in this case, though it doth not appear that there were 
any issue of any of the sisters living, yet there is little ques- 
tion but there were. But that which is considerable is, that 
the dignities being entire, and not descending to any one more 
than the other of the sisters, they must of necessity revert to 
the crown, and be in its disposition ; and not be in abeyance 
and suspended only, as is pretended, till the crown dispose to 
one of the sisters, or till there happen to be a single heir of 
the whole family. 

*' It is true, it is siud, 1 Inst 165. a., that in such case of 
descent among daughters, the king, who is the sovereign of 
honor and dignity, may confer upon which of the daughters 
he pleases, for the uncertainty. And there it is said, that in 
the case of one only daughter it descends to her and her pos- 
terity, as any other inheritance ; as it fell out in the case of Ant&u 
Sampson Leonard, who married Margaret, only sister and 
heir of Gr^ory Fiennes, lord Dacre. 

<< Lord Coke there admits the difference between a dignity, 
or name of nobility, and a manor held of the king, to be high 
constable of England. For if such a man dies, leaving issue 
daughters, it shall be executed by deputy (Dyer, 285.) till 
the marriage of the eldest, and then by her husband. To 
speak of a suspension or abeyance, till it centres in one heir, 
are new terms not heard of before. If the barony revert to 
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the crowiij as the judges say, and becomes in the crown's dis- 
position, if the crown grants it away, and then the coheir's 
title centres all in one, can this new grant prejudice that? — 
yet a disposition whilst many is admitted ; that shows there is 
no subsisting right. If liberties, privileges, franchises, &c. 
created by the crown, revert or come again to the crown, and 
they cannot subsist of themselves in the crown, as distinct pri- 
vileges, then are they merged. Case of the abbot of Strata 
Marcella, 9 Coke's Rep. 25., and a barony reverted to the 
crown cannot subsist in the crown, ergo, it is merged in it 

** The crown, aeteris paribus, may have preferred sometimes 
the younger before the elder sister's husband, as was done in 
the case of lord Cromwell, who left issue divers daughters, 
and the king conferred the dignity upon Bourchier, who was 
married to the youngest, and he was called lord Cromwell. 
Herein is shown the right and power the crown hath to dis- 
pose, in case of more daughters than one; from all which, I 
hope, I may conclude with the judges' opinion, and lords' re- 
solutions in the earl of Oxford's case, id supra. 1. That two 
or more daughters are incapable, otherwise than by gift from 
the crown ; and if incapable themselves, then their issue can- 
not be capable. 

^^ 2. That in such case the baronies revert to the crown, 
and if they revert, then they do not descend ; but the king, as 
the fountain of honor, may grant them at his pleasure, or ex- 
tinguish them. 

^* 3. That they are in the king's power, to dispose of at his 
pleasure ; and if at pleasure, not confined to any of his dau^- 
ters, but it may be, as it hath been, to strangers. 

" 4. That though all the coheirs but the issue of one, 
should in process of time die, that cannot restrain a barony, 
reverted to and in the crown's disposal ; or at least it cannot 
make it in a better condition than when one only daughter 
was left ; in which case, as appears fi'om above, the crown 
hath otherwise disposed of it 

" 5. What may be the consequence of this doctrine? 
either the barony descended upon all the daughters, or it did 
not If it did not, because of its entirety and indivisibleness, 
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then there is no point nor right. If it did desoendi as one 
would think such as maintain the surviving issue's right should 
hold it did, then that rule of entirety and indivisibleness is 
contradicted, which is hard to do against such authorities. 

*' If it did not descend actually upon the fether's death 
upon all, I cannot see how any of them can have any right, 
much less how the surviving issue can have all. If there was a 
right in all the daughters, hpw could the crown give it to one 
or to others, as hath been frequently done, even to strangers, 
and is admitted may be, and hath been done to any of the 
daughters? But the crown hath frequently given it to others; 
ergOf the daughters had no right. 

^^ The true reason why the crown hath had a right to dis- 
pose, in case of one or more daughters, hath been, because the 
barony being created by writ, for a special purpose in parliar 
liament, the daughter or daughters could not do that service ; 
so the crown hath disposed as above." 

The counsel for the lords replied, and produced precedents, 
which being collected by Mr. King, Lancaster herald, were 
printed on that occasion, and entitled, *^ Baronies by writ de- Ch. Baron 
volving upon coheirs, enjoyed by or conferred upon the per- Q^w^Jt 
son or issue of the surviving coheir, where such person or tions. 
issue became sole heir to the barony." 

It contains the cases of lord St. John of Basing, lord St. 
Amand, lord Roos, lord Bardolph, lord Coniers, Vipount 
lord of Westmoreland, lord Ogle, and lord Clifford ; and con- 
cludes with the following observations: — 

** If a barony in fee once susp^ided, or put in abeyance, 
by ftUing upon coheirs, cannot be taken up again without 
some instrument from the king to revive it; then if a baron 
in fee should die leaving two daughters and a brother, though 
one of the daughters should die ever so soon after the death 
of her father, yet the other daughter could not have the title 
but at the king^s pleasure. And if both the daughters should 
die without issue, their Other's brother will not be a peer but 
at the pleasure of the king. Nay, if such a baron should die 
leaving two daughters, and his widow with child of a son, 
upon the death of such baron the tide will be suspended until 
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the son is bom; and according to this rule, the son will not 
be a baron but at the king's pleasure, because the title was 
once suspended. 

'* The suspension in case of coheirs doth not arise from 
any inci^Nunty either in the blood or in the persons of the co- 
heirs ; but only because both cannot take the barony at once ; 
and neither of them in law is preferred before the other. 
Therefore of necessity the title in sudi a case remains in abey- 
ance or suspense^ until it be either fixed in one by the king, 
whilst there are several coheirs in being, or else until it is 
fixed in one by the law, upon her or her issue's becoming the 
survivor : for when the only reason of suspension is removed, 
the surviving daughter hath the same .right as if she at first 
had been the sole heir. The contrary opinion to this doth 
tend to the extinguishment of titles and honor in such cases 
as may and will firequentiy happen; and according to this, it 
may often be in the king's pleasure to exclude the male de- 
scendants of barons in fee firom sitting in parliament, if in the 
elder brother's line the title of honor should be ever suspend- 
ed for the shortest time by more than one daughter." 

The house ordered that the heralds should be heard as to 
the said precedents. The heralds were accordingly heard at 
the bar in relation to the descent of baronies by writ; andjsir 
Thomas St. George, garter, made several objections to the 
said printed precedents, upon which Mr. King was called to 
prove the same, who justified them by the books and records 
V of the herald's office. And an authentic copy of the king's 

Ante,} 57. recognition of the barony of Ogle in 4 Charles L being read 
at the bar, and the matter being reported by the lord keeper, 
^. the question was put, — - 

journ. ^' Whether if a person summoned to parliament, and sit- 

voLzY. ijj^^ ^ leaving issue two or more daughters, who all die^ 
one of them only leaving issue, such issue has a right to de- 
mand a summons to parliament?" And it was resolved in 
the affirmative. 

$ 61. Against'this resolution the following protest was en- 
tered: — 
\ Dissentient for these reasons, 
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^< first — Because we conceive it is more suitable to the 
methods of all courts of justice, and therefore particularly 
more proper for this supreme court, to give judgment in par- 
ticular cases, when they are brought to be tried before them, 
than to make a general rule, which possibly may not compre- 
hend all future accidents, and may be liable to many great in- 
conveniences that cannot now be foreseen ; and which in its 
nature seems to be a matter fitter to be provided for by a law 
than a judgment. 

** Secondly. — Because there were several precedents 
offered to be produced, to show tliat the practice upon several 
occasions had been directly contrary to this rule. And be- 
cause the heraldS) who we conceive disproved the printed pre- 
cedents, were not allowed time to produce precedents, to 
show where baronies descending to several daughters were 
extinguished, and new creations of those tides given to 
others. 

<< Thirdly — Because we conceive this general rule now 
made is in opposition to a judgment solemnly given by this 
house, upon hearing counsel on all sides in a particular case 
lately referred by the king^ and is grounded upon a bare 
motion made by some lords, who we conceive were no way 
concerned in that judgment. 

<* Fourthly — Because this last rule does likewise seem to 
us to be repugnant to the judgment of this house in the case 
between the earl of Oxford and lord Willoughby of Eresby, 
then referred to this house by king Charles I., and by their 
lordships thought fit to be referred to the consideration of the 
judges, as a matter of that importance that deserved thdr 
assistance; who upon mature deliberation returned their 
opinion to their lordships. And the house did vote that the 
baronies were in his majesty's disposition : and in their re- 
port to the king did declare, that for the baronies, they were 
wholly in his majesty's hands, to dispose of at his own 
pleasure^ 

<< Fifthly — Because we conceive that it is not in the 
power of this house either to explain or repeal an act of par- 
liament, though a private act, in a judicial manner, but only 



J 






1 



\ 



S04 Dignities. ch. v. § 61 — 63. 

in our legislative opacity. And there being an act passed in 
the 15 Charles IL cxv., for settling the lands of the earl of 
Ante 5 58. of Kent, which disposes of the barony of Lucas of Crudwell, 
and declares the king's power to dispose of the barony, where 
more than one female, to whom or to which he pleases, or to 
hold in suspense, or extinguish the same; we cannot but 
think this vote is in direct opposition to that act 

** Norfolk and M. and seven more peers." 

§ 62. The principal objection touching the extinguishment 
of the barony of Broke, by reason of its descending to co- 
heirs, being removed, sir Richard Vemey was advised to 
claim the barony of Willoughby de Broke, as being the more 
genuine interpretation of the direction of the writ to his first 
ancestor. He therefore again petitioned the king for the said 
barony; praying in general terms the peerage of his ancestor, 
without limiting it to any express tide. 

This petition being referred to the house of peers, it was 
there, after a long debate, resolved that the petitioner should 
^ be heard upon this new matter. 

Against this resolution the following protest was entered 
Journ. vol. gjjj signed by ten peers : — ** Dissentient, 1. Because, as it 
seems to us, the petitioner's case has been already heard and 
adjudged, in this house, upon his former petition, whereby 
he claimed to have a writ of summons to parliament from 
the same ancestor, by the same pedigree, and under the 
same writ of summons by which he makes his claim in this 
petition. 

** 2. Because the judgment given by this house upon sir 
Richard Vemey's former petition, was not that he had no 
right to a writ of summons by the name of lord Broke, but 
generally that he had no right to a writ of summons upon his 
case, as stated in his petition. 
\ '< 3. Because we conceive it may tend infinitely to prejudice 

the judicature of this house, and to shake the security that 
all subjects have by the judgments of this great court, if the 
' lords shall permit judgments once given, in so solemn a man- 

ner, to be reviewed." 
^ Collins, ^ 53. The principal objection touching the extinguishment 
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of the barony of Broke, by reason of its descending to co- 
heirs, being removed, sir Richard Vemey was advised to 
claim the barony of Willoughby de Broke, as being the more 
genuine interpretation of the direction of the writ to his first 
ancestor. He therefore again petitioned the king for the said 
barony, prajdng in general words the peerage of his ancestor, 
without limiting it to any express title. 

The petitioner was heard by his counsel sir Thomas Powis 
and Mr. Northey, who set forth, in short, the claim to the 
barony of sir Robert WUloughby, summoned to parliament 
in 7 Henry VII., which created an estate in fee. That the 
petitioner was lineal heir to the said sir Robert Willoughby. 
That the said barony could not be extinguished so long as 
there was a lineal heir in being. But as to the stile or title 
of the said barony, it was questio nominis^ not rei ; and insisted 
on the genuine interpretation of the writ, and showed many 
precedents. 

In the last place, sir Thomas Powj^ read a list of those 
peers who had baronies by writ in them, included under 
higher titles ; and also a list of those lords who then sat in 
the bouse by virtue only of original writs of summons, and 
by descent from baronies in fee ; and a list of several noble 
ladies who then had such baronies in them, some of whom 
had been declared baronesses in parliament; and insinuated 
to the lords, that while he was arguing one peer into the 
house, the king's counsel were arguing several noble dukes 
and earls out of their baronies, and several sitting barons 
out of the house. For if a summons by writ was not an 
estate in fee, and descendible, tlien might the king choose 
whether he would summon these barons any more to par- 
liament; and so would subject the peerage to great uncer- 
tainties, by being sometimes lords and sometimes commoners ; 
and consequently destroy all their resolutions and judgments 
touching the descent of such baronies. 

The king's counsel urged several instances of ancient times 
against the descent of such baronies, and argued against the 
operation of the writ ; and that in this case it did not appear 
but that the first foundation of the honor might have been by « 
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patent, or for life, or in tail male ; and vouched Bromflete's 
case. They farther insisted, that the descent of the barony 
to coheirs did merge or extinguish it, or make it revert to the 
crown ; and that it was in abeyance ; by which means it was 
left to the clutches of the law, so as not to be taken out from 
thence by any person whatsoever, otherwise than by a new 
creation. 

The petitioner's counsel replied, that the honor could not 
be by patent, nor by writ, with a limitation to the heirs male, 
for that there was issue male from each of the two sir Robert 
Willoughbys, who yet were not barons — insisting upon the 
right of the peerage in general, and that upon the true con- 
struction the tide was Willoughby de Broke. 

After a long debate it was resolved upon the question, 

without dividing, and without reporting the arguments on 

either side, that sir Richard Verney had a right to a writ of 

summons to parliament by the title of lord Willoughby de 

Broke. 

Journ. vol. A writ of sununons was issued to him accordingly, and he 

XV. 668. ^jjg seated in the place of sir Robert Willoughby. 

Cases of $ ^^* Since this determination several claims have been 

Claims made to baronies by writ, that had been in abeyance, upon 

by B sur- . 

vivingheir. the ground that the abeyance was determined, and the 

claimant was, by the fiulure of heirs of all the other coheirs, 
become the sole heir to the barony. 
Barony of J 55. Mrs. Catherine Bokenham claimed, in 1717, the 
Collins,* barony of Bemers ; stating that sir John Bourchier, knight 
^'^* of the garter, was summoned to parliament in SS Henry VI. 

as a baron, by a writ directed to John Bourchier de Bemers, 
chevalier ; and was likewise summoned to divers other par- 
liaments during the reign of the said king. 

That this barony descended to John Bourchier, who was 
also summoned to several parliaments by the tide of lord 
Bemers, and died in 15S2, leaving issue Jane^ his sole sur- 
viving daughter, who married Edmund Knyvet, esquire, whose 
grandson and heir, Thomas Knyvet, in 14 James L, claimed 
the said title and dignity of lord Bemers ; which was then 
adjudged to him by a report of the lords conunissioners for 
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the office of earl marshal, but he died before the king had 
confirmed the report; to whom Thomas Knyvet, the peti- 
tioner's brother, was heir; who dying unmarried, left the 
petitioner and her sisters his coheirs. And the petitioner, by 
the death of all her sisters without issue of their bodies re- 
spectively, became the sole surviving heir to the aforesaid 
tide and barony of Bemers. 

This petition having been referred to the house of peers, Journ. vol. 
lord Clarendon reported from the committee of privileges 339. 
that search had been made so &r back as the reign of ELd- 
ward III., whether any patent had been granted for creating 
sir John Bourchier a baron, but none could be found; — 
that there was produced a writ of summons to parliament in 
33 Henry VI., directed Johanni Bourchier de Bemers, along 
with several other writs directed to him; and also several 

« 

writs directed to his grandson and heir. 

That the committee had inspected the journals of the house 
in the reign of Henry VIII., and found the name of lord 
Bemers entered therein, as present several days. That it 
appeared to the committee that the petitioner was, by the 
death of her brothers and sisters without issue, become sole 
heir of sir John Bourchier, knight, first lord Berners, and 
was lineally descended firom him. 

The house resolved that the said Catherine Bokenham had 
a right to the said barony of Bemers.* 

$ 66, John Kynaston, esquire, claimed the barony of Powis, Barony of 
in 1731, stating that John de'Cherleton was summoned to q^^^ 
parliament by writ in ? ELdward II., and to several other App.No.ii. 
parliaments ; that he died in 27 Edward III., leaving a son, 
John, who was sununoned to parliament by the name of John 
de Charleton de Powis. 

That the title descended to Edward lord Powis, who died 
in 1421, leaving two daughters, Joan the eldest, who married 



* Liuly Bernen died without iwue in 1743, when the barony fell into 
abeyance between her cohein Elizabeth and Lucy, daugfatetB of John 
Knyfet; and a petition from Robert Wilson, esq. of Didlington, the eldest 
coheir, and representative of the barony in right of his grandmother the 
nid Elisabeth Knyvet, for the dignity is now pending. 



208 * Dignities. en. v. § 66, 67. 

6ir John Grey, and Joyce, who married John lord Tiptoft; 
whereby the barony was in abeyance, and so continued till 
the attainder of John earl of Worcester, the son and heir of 
Joyce by lord Tiptoft; in 1470, 

That sir John Grey, who was earl of Tanquerville in 

Normandy, had issue by Joan a son named Henry, who died 

in 1449, leaving issue Richard, his son and heir, and a 

daughter named Elizabeth, who married sir Roger Kynaston, 

from whom the petitioner was descended. That the said 

Richard Grey died in 1466, leaving John, his only son and 

heir six years old; and that by the attainder of the earl of 

^de Ba^ Worcester, the other coheir to the barony in 1470, the 

j^y ^*^ barony was no longer in abeyance ; the sole right being then 

infira. in the said John Grey, who was summoned to parliament in 

22 Edward IV., the first year after he came of age. But his 

line becoming extinct, the barony devolved on the descendants 

of Elizabeth, the sister of Richard Grey, who was &ther to 

John Grey, to whom a writ of summons had been granted ; 

and that the said John Kynaston the petitioner was the heir 

general to this Elizabeth, and sp entitled to the barony. 

The claim was opposed by sir Nathaniel Curzon, who stated 
that Richard Grey, the broker of Elizabeth, left a daughter, 
who married John Ludlow by whom she had two daughters, 
Ann married to Thomas Vernon, and Alice married to Hum- 
phrey Vernon : and that he, sir Nathaniel Curzon, was de- 
Vide scended from Ann, and was a coheir to the barony jointly with 
ante, 529. £)iana and Harriet Vernon, the heirs of Alice. 

The question was, whether Richard Powis had a daughter 
or not ; for if he had a daughter, her descendants must take 
before the descendants of his sister. 

The case was referred to the house of lords, but by reason 

of the death of Mr. Kynaston, no resolution was come to. 

Barony of § 67* In 1 794, Robert George Vl^'^illiam Trefusis claimed 

Ojnton. ^g barony of Clinton, stating that Edward Clinton lord 

case. Clinton was sebed of the barony of Clinton by descent, in 

4 & 5 Philip and Mary. And that by a resolution of the 

house of lords at that time, his precedence was fixed next 

above the lords Audeley : which he submitted was sufficient to 



CH. V. § 67-^8. Dignities. * - 209 

show that the barony of Clinton was a barony by writ, and to 
preclude the necessity of tracing the claimant's descent from a 
more remote ancestor. 

That the sfud Edward lord Clinton tras created earl of 
Lincoln, and the said earldom and barony descended through 
males to Edward earl of Lincoln, and baron Clinton, who 
died without issue in 1692, by which the barony of Clinton 
fell into abeyance among the issue of his three aunts, lady 
Catherine Booth, lady Arabella RoUe, and lady Margaret 
Boscawen. 

That in 171? the line of lady Catherine Booth became 
extinct; and the barony remained in abeyance between 
Samuel Rolle, son and heur of lady Arabella Rolle, and Hugh 
Fortescue, grandson and heir of the said lady Margaret 
Boscawen. 

That in 1 720 the king granted a writ of summons to Hugh 
Fortescue, by the title of Hugh Fortescue de Clinton, chevalier, 
under which he took his seat as baron Clinton ; who djring 
without issue in 1751, Margaret his only surviving sister and 
heir assumed the title of baroness Clinton ; but dying un* 
married in 1760, the barony of Clinton devolved of right on 
Margaret countess of Qrford, who dying without issue in 
1791, the barony was devolved upon the claimant as heir to 
Bridget, the only sister, who left issue of the said Samuel 
Rolle, who died without issue. 

The house resolved that the petitioner had made out his sothFeb. 

1794 

claim to the tide, honor and dignity of baron Clinton. 

A writ of summons was soon after issued to him, and he 
took his seat as baron Clinton. 

$ 68. In the year 1798 the marquis of Carmarthen, eldest Barony of 
son of the duke of Leeds, claimed the barony of Conyers : p^^l^* 
stating that William Conyers, of Hornby Casde, in the cue. 
county of York, was summoned to parliament by writ in 
1 Henry VIII, directed Wttto. Conyers de Combers, chevalier ; 
and sat in that and divers subsequent parliaments. 

That the dignity descended to John Conyers, who died in 
1557 without issue male, by which the dignity fell into abey- 
ance between his daughters — Ann, who married to Anthony 
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Kemp; Elizabeth, who married Thomas lyArcy; and Ca- 
therme, who married John Atherton. 

That Conyers D'Arcy, son of the said Elizabeth and Thomas 
D'Arcy, in 1741, whilst the title to the said barony was in 
abeyance between him and dame Ann Pennyman the heir to 
Catherine, Ann having died without issue, was summoned to 
parliament by virtue, as it was apprehended, of letters patent 
and restitution, after mentioned, as lord ]> Arcy and Conyers, 
and sat in parliament in that year. And the said barony of 
Conyers devolved wholly upon him, on the death of the said 
Ann Pennynum in 1644, as being then the sole heir of the 
first William lord Conyers. 

That it appeared from the journals of the bouse of lords, 
that the said Conyers D'Arcy took his seat in the house of 
lords under a patent of restitution and creation. 

That although this entry in the journals mentioned only one 
patent, and although no patent answering the description 
could be then foimd, yet there was reason to suppose that 
there were two patents ; one of the barony of D* Arcy, and the 
other of the barcmy of Conyers ; made in pursuance of a war* 
rant to sir Edward Herbert, then attorney general. 

That the said Conyers D'Arcy died in the year 165S, leav- 
ing Conyers baron D'Arcy and Conyers his son, who was 
created earl of Holderness : and the dignities of earl Holder- 
ness and baron D'Arcy descended to Robert D'Arcy, who 
died in 1778, leaving Amelia his only child and heir, who 
married Francis marquis of Carmarthen, and died leaving the 
claimant her eldest son and heir ; and who was the sole heir 
of the first William lord Conyers. 

The attorney general reported, that as it appeared fi-om a 
warrant to the attorney general in 1641, that directions were 
given for a patent of restitution and creation, under which 
Conyers D'Arcy took his seat in 1641, as lord D'Arcy and 
Conyers, which patent could not be produced ; and inasmuch 
as the warrant to the attorney general in 164 J, for making 
out the said patent, might be thought to afford ground to sup- 
pose that the said patent might have limited the dignity of 
Conyers to Conyers D'Arcy, and the heirs male of his body 
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only; and possibly to bring in question the nature of the 
original dignity. And as the attorney general, to whom the 
consideration of the petition by the mother of the claimant was 
referred, was of opinion that since the abeyance determined 
there had been no sitting in parliament which could be re- 
ferred to the original title, he recommended that it should be 
referred to the lords in parliament 

The case was accordingly referred to the house of peers, 
where it was resolved that the petitioner had made out his ^P"i S7th, 

1798a 

claim to the title, honor and dignity of baron Conyers. 

$ 69. The barony of Powis was again claimed in 1800 by Barony of 
John Kynaston PoweU, esq. as the sole heir of Elizabeth ^;^ 
the sister of Richard Chrey. But the petitioner stated that case. 
Henry Grey, earl of Tanquerville in Normandy, had enjoyed 
the ancient barony of Powis, being stiled Domimts de Pcnxys. 
That Richard his son enjoyed the barony of Powis after 
him, as appeared by his being present and sitting in parliament Rot. Pari, 
in the seat of his ancestors the Charletons, in 3S Henry VI., ^^ '^' 
by the title of Dus de Pawisj amongst the lords who swore 
fealty to that king in the great council chamber, in the pre- 
sence of the king, the lords spiritual and temporal. 

That as the abeyance determined in the lifetime of Henry, 
the petitioner, as heir to Elizabeth, the sister of Richard, and 
daughter of Henry, was entitled to the said barony. 

The case having been referred to the house of lords, the 
attorney general informed the committee of privileges, that 
upon investigation of the claim of the petitioner before him, it 
was stated that there were coheirs of John earl of Worcester, 
stated, in the pedigree, on the part of the claunant, to have 
been dead in the year 1470, then alive, though it was not 
stated to him who they were by name : and prayed therefore 
that notice of the petitioner's claim might be given to them. 

It was moved that notice should be given to the heirs of 
John earl of Worcester, . stated in the pedigree to have been 
dead in the year 1470, that they might attend, and be heard 
in respect of the claim of the petitioner, if they thought fit. 

The same was resolved in the affirmative. MS Jounu 

This resolution must have been founded on the statement |^/^^^ 

p 2 
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of the attorney general, in conformity to his report, tliat 
Heni^ Grey, earl of Tanquerville in Normandy, never had 
the barony of - Powis, but that the abeyance was determined 
either in &vor of Richard Grey his son, who appeared from 
^^* the printed roUs to have sat in parliament in 38 Henry VI., or 
by the writ of summons to John Grey his son in 22 Edward IV. 
In either of which cases the barony fell again into abeyance, 
by the extinction of the lineal descendants of Richard and John 
Grey : the writ of summons to John Grrey having only de- 
termined the abeyance as to him and his descendants. So that 
X 45^*°^ it was proper to give notice to the heirs of the earl of Wor- 
cester of the claim, that they might have an opportunity of 
asserting their right to the barony. 

It is highly probable that Henry and Richard Grey assumed 
the title of lord Powis as the descendants of the eldest sister : 
for in a claim which was made to this barony in the reign of 
Aate,$ 99. queen Elizabeth by Mr. Vernon, it is stated, that Henry and 
Richard Grrey were called lords Powis by reason of their de- 
scent from the eldest sister; and it is observable^ that the 
doctrine of abeyance was scarce known at that period. 
Barony of $ 70. Sir John Griffin Griffin, in whose favor the abeyance 
fWdl^ of the barony of Howard of Walden was terminated in 1784, 
1807. having died without issue, and there being a complete failure 
of heirs of lady Essex Griffin, the coheir under whom he de- 



rived —-the barony was claimed in 1807 by Charles Augustus 
Ellis, an infimt, as the sole heir of lady Elizabeth Felton, the 
other coheir, being the grandson and heir of the last earl of 
BristoL 

After some discussion respecting the original creation of the 
barony, and the effi^ct of the resolution made in 1784 upon 
the claim of sir John Griffin Griffin, which will be stated in 
the next chapter, it was resolved that the petitioner had made 
out his claim to the title of lord Howard of Walden. 
Barony of } 71. Francis earl Moira claimed the barony of Hastings in 
1809, stating that he was the sole heir general of William, 
the first baron Hastings, who was called to parliament by writ 
of summons in 1 Edward IV. 

The attorney general (sir V, Gibbs) reported, that fit>m 
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the close roll of 1 Edward IV. it appeared that a writ of sum- 
mons was addressed fVill^ Hastynges Militi Dno Hastynges 
de Hasti/nges. That from the close roll of 9 Edward IV. it 
i^peared that a writ of smnmons was addressed WtU^ Ha^ 
fynges, chevaUer. That from the close roll of 22 Edward IV. 
it appeared that a writ of summons was addressed WiUP Has- 
tynges; and by the same roll it also appeared that a writ of 
summons was addressed to Edward Hastings de Hungerford, 
the son of the said Vl^illiam de Hastyngs; and which issued 
in his &ther's lifetime, in right of his wife Mary, the sole 
child of sir Thomas Hungerford, knight 

That it appeared from the printed rolls of parliament, 
vol. y. p. 461., that le sieur de Hastings was one of the triers 
of petitions ; and in page 496. of the same volume, S Edward 
IV., he appeared to have been again appointed a trier of peti- 
tions ; and by the sixth volume of the said printed rolls, page 
3., 12 & IS Edward IV., le sieur de Hastynges is mentioned 
as a trier of petitions ; and in page 2S4. of the same volume, 
it appeared, that on the 3d of July 11 Edward IV. he took 
the oaths of alliance and fidelity to Edward prince of Vl^ales ; 
and again, in the same volume, page 196., in the parliament 
held -23 Edward IV. le sieur de Hastings is appointed a trier 
of petitions. 

That a search having been made for the inrolment of a 
patent in the tower, where patents in and before the reign of 
king Edward IV. were preserved, no inrolment could be 
found of a patent of creation of William Hastyngs baron 
Hastyngs. 

That the evidence above stated sufficiently showed the said 
William Hastings was called to parliament by writ of sunv- 
mons in 1 Edward IV., and took his seat accordingly. 

That William baron Hastings died in 1483, leajiring Ed- 
ward Hastings, lord Hastings of Hungefford^ his son and 
heir ; and that it appeared from the dose ipll^ of 3, 7 & 
12 Henry VII. that a writ wa^directed in each of those years 
EdtBordo de Hastyngs de Htmgerfbrd^ chevalier^ summonbg 

him to parliament. 

1^3 
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That it appeared from the sixth volume of the printed rolls 
of parliament, page 287., that Edward lord Hastings, among 
other lords, took the oath in the house of lords, not to receive, 
aid, or comfort a murderer, &c, ; and in page 510., 12 Henry 
VII., le sieur de Hastyngs appeared to have been a trier of 
petitions. And again, in page 521., he is named a trier of 
petitions. 

That Edward, the second baron Hastings, died about the 
year 1506, and was succeeded by George Hastings, his only 
son, who appeared from the close roll of 1 Henry VIII. to 
have been summoned to parliament by the name of George 
Hastings de Hastings; and the printed Journals, vol. I. 
page 4., showed that he sat in parliament under that writ. 

That the said George lord Hastings was created earl of 
Huntingdon in 21 Henry VIII. by letters patent, in which he ' 
is described Oeorgius Hastings Miles et Dominus Hastings s 
to hold the same digni^ to him and the heirs male of his 
body. 

That the said barony passed in a regular course of descent 
to Francis the last earl of Huntingdon ; and upon hjs death 
descended to Elizabeth countess of Moira, his sister and heir 
general^ and also the heir general of William the first baron 
Hastings. And that upon the death of the sud Elizabeth, 
the said barony descended to the claimant as her son and heir, 
and consequently the heir of the said William, the first baron ; 
and that he was clearly entitled to the said barony. 

A writ was issued to him accordingly, and he took his seat 
as baron Hastings. 
Attainder $ 72. It has been held by the house of lords, in a modem 
two oohdn ^^^^ ^ consequence of the opinion of the judges, that where 
does not a barony was in abeyance between two persons, the attainder 
the abey- of one of them for high treason did not determine the abey- 
"'^^^ ance, so as to give to the other coheir a right to the enjoy- 

ment of the barony. 
Barony of $ 7S. Thomas Stapleton, of Carleton, in the county of York, 
pStS?"^^ esquire, claimed the barony of Beaumont, and stated, that 
case, Henry de Beaumont was summoned to parliament in the 

1794*5. ' second, third, fourth, and several other years of the reign of 
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Edward II., and sat in parliament, ''rhat the barony of Beau- 
mont descended to William lord Beaumont, who died 24 
Henry VII. without children, leaving an only sister, Joan. 
That the said Joan married John lord Lovell, and had issue 
a son, who died without issue, and two daughters ; Joan, who 
married sir Brian Stapleton, to whom the claimant was heir 
at law, and Fridewide, who married sir Edward Norris, by 
whom she had two sons ; sir John Norris who died vrithout 
issue, and Henry Norris, who was attainted of high treason 
in 27 Henry VIIL, and from whom the earl of Abingdon 
was lineally descended. 

That upon the death of sir John Norris without issue, the 
abeyance in the barony of Beaumont ceased ; and the whole 
right and claim to the same vested in the heirs of Joan, the 
eldest sister. That the petitioner was the heir general of 
Henry de Beaumont, who was first summoned to parliament; 
and therefore apprehended, and was advised, that he had a 
legal claim to the sidd barony. 

This petition was referred to the attorney general (sir John 
Scott), who reported, ^' That an important question arose, 
whether, by the attainder of Henry Norris, the abeyance was 
determined, and the heirs of the eldest sister' exclusively en- 
titled by descent to the barony of' Beaumont, by reason of the 
incapaci^ of Henry Norris's heirs thereby created, to claim 
through him ? Upon this point he humbly certified to his 
majesty, that he had not been able to find any satisfactory de- 
termination : and, inasmuch as this point materially affected 
his majesty's royal prerogative, and the principles of law with 
respect to the descent of honors and dignities, he humbly pre- 
sumed to submit to his majesty ; that, before any act was done 
pursuant to the prayer of the petition, it might be fitting to 
refer the whole matter of the petition to the house of peers." 

The petition having been referred to the house of peers, it 
was contended by Mr. Stapleton's counsel, that the coheirship 
was determined by the attainder ; and that the case of Charle- 
ton lord Powis was in point 

In that case lord Powis died seised of the barony of Powis, Collinaj 
which was created by writ, leaving two daughters ; Joan, mar- ^^ x ^^ 

p 4 
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ried to sir John Gfrey, and Joyce, married to lord Tlptoft. 
Joyce left issue a son, John lord Tiptoft, who was created earl 
of Worcester, and was attainted of high treason, and exe- 
cuted 10 Edward IV.; Joan had issue a son, Henry, who 
left issue a son, Richard, who left issue a son, John. Neither 
Henry nor Richard were ever summoned to parliament; but 
John, who was ten years old when the earl of Worcester was 
attainted, was summoned to parliament 22 Edward IV. by 
the title of John de Grey de Powis. And in this case it could 
not be said that John de Grey had the barony by &vor of the 

« 

crown; because he was summoned to the first parliament 
which was holden after the attainder of the earl of Worcester^ 
and his attaining the age of twenty-one years ; when it could 
not be supposed he had done any service to his king and 
country to merit such a &vor. 

The lords referred a question of law to the judges, viz. 
<* Whether, supposing the claimant to have proved himself 
one of the coheirs of the body of Henry de Beaumont, and 
supposing a barony to have been created in the said Henry, 
and the heirs of his body, the claimant was then entitled of 
right to such barony, according to the state of the pedigree 
last delivered in on his part?" 

On the twenty-fifth day of June, 1795, the lord chief justice 
of the common pleas (Eyre) delivered the following opinion of 
the judges on this point, after stating the question in the pre* 
cise form in which it appears above : * 

<^ My lords, the attorney general, on the part of the crown, 
summed up his objections to the claim in a very few words. 
He said he opposed the claim on this single point, that the 
claimant, Mr. Stapleton, was not the heir of Henry de Beau- 
mont; that it was not enough that he might be a part, a 
moiety for instance, of the heir; that he must have the com- 
plete character in him. Your lordships' question supposes 
Mr. Stapleton to have sufficiently made out his pedigree, and 
that he is to be taken to be one of the coheirs. 

^^ Coheirs derive to themselves title to the inheritance of their 



* From a manuscript in his own hand writing ; for the use of which ! 
am indebted to the kindness of sir Thomas Plumer. 
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ancestor, by descent; they are heir to the ancestor. — Our 
books (in particular sir Edward Cokeys Comment on Little- 
ton's Section of Coparceners) points out the manner in which 
they claim. They are altogether unus Jueres^ unum corpus ; 
their heirship is uniias juris ; the whole body of the coheirs, 
however numerous, must unite to constitute the heir. 

<< To illustrate this doctrine, sir Edward Coke puts the case 
of the inheritance of coheirs sued for in our courts ; he says, 
they must all join in a pradpe^ for they all make but one heir. 
He puts another case of coheirs, claiming to take under a 
limitation to the right heirs of A ; and he states the law to be, 
that one of the coheirs standing alone cannot take any thing ; 
for he is not the right heir of A. The case, as he puts it, is a 
particular one ; and in its circumstances approaches towards 
the case now under consideration. But I choose to disentan- 
gle it, in this part of the argument, of those ciraunstances, 
and state it simply as an authority, that one coheir does not 
come within the description of heir, and cannot claim as heir. 

<< Coheirs hold in coparcenary : they are called coparceners, 
because they participate in one inheritance, derived to them 
by one title ; though they participate, our books say, no man 
doth know his part in severalty. They therefore occupy that 
which is aq^le of occupation in common ; but though no 
one knows his part in severalty, yet each man's quantity of 
interest in the whole inheritance is well known ; for instance, 
if he is one of two coheirs, he is entitled to a moiety ; if one 
of three, to a third, and so on : and if the subject of the inhe- 
ritance is in its nature partible, lands for instance^ he may sue 
. out his writ of partition, and make division of the subject into 
moieties, thirds, &c, as the case shall be. And when that is 
done, instead of participating in one inheritance, each copar^ 
cener takes the part allotted to him in severalty. He then 
loses his character of coparcener, and becomes sole owner of 
the part allotted to him; but it must be remembered, thatthe 
eflfect and operation of this partition pursues the nature of his 
original right in the whole inheritance ; he has still but a part 
of it, though he holds it in a different manner. This operation 
of partition is of necessity confined to inheritances, the subject 
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of which is in its nature partible : it applies not to inheritances 
in their nature impartible. Coheirs must therefore continue 
to hold such inheritances for ever, in the same manner as they 
held partible inheritances before partition ; with this diflference 
cmiy, that the law has provided certain means, adapted to the 
nature of some impartible inheritances, for enabling coheirs 
to hold them in coparcenary, with benefit and advantage to 
the whole body of the coheirs ; and with due regard to the 
quantity of interest each of the coheirs may claim in the in- 
heritance. 

. .^^ Thus, the coheirs of an advowson present by turns ; and 
the castle goes to the elder coheir, she making compensation 
to the others ; and other instances might be mentioned. 

** A peerage b a most transcendant honor and dignity ; but it 
is still in the eye of the law an inheritance ; and it will descend 
to coheirs in the same manner as other hereditaments do de- 
scend. The title of the coheirs of a barony is that of unus 
kares^ unum corpus; it is unites juris s they must take it, and 
it must vest in them as the heir of the ancestor. This inherit- 
ance stands at the head of the class of inheritances in their 
nature impartible ; but it b an inheritance of such a nature, 
producing fruits of dignity, and of public duty, individual and 
incommimicable by any of the common means which the law 
has provided for the enjoyment of impartible inheritances ; so 
that when it happens to vest in coheirs, it necessarily falls into 
a dormant state. No single coheir can assert a claim to it, for 
such a claim would be contrary to his interest: he does but 
participate in the inheritance, he can therefore sustain no claim 
to the whole of it. And this inheritance is so singularly circum- 
stanced, that even then the whole body of the coheirs can 
assert no claim to it, because they are incapable of possessing, 
or in any manner enjoying it. 

^ When this inheritance is in this dormant state, it is said 
to be in abeyance; not in the ordinary sense of the term, as 
was observed by Mr. attorney general, in which it is applied 
to an estate in fee simple, or freehold in suspense^ floating, 
fixing no where, and vesting in no one ; but it simply denotes 
that the title to a barony, which has descended upon and is 
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▼ested in coheirs, remains in them in an inacdve and dormant 
state, inci^able of being asserted or being enj<^ed. That 
none of the ordinary means provided by law for making im- 
partible inheritances productive to coheirs, could be applied 
to this inheritance. One remedy, and one only, has been 
provided by law for the case of a dormant peerage, it is sui 
Juris, of a most extraordinary nature, but very suitable to the 
dignity of the subject to which it is applied : I mean the pre- 
rogative right of calling one of the coparceners, by writ of 
summons, to sit in the seat of hb ancestor. He will from 
thenceforth be in the exclusive possession and enjoyment of 
the inheritance, and will hold it to him and the heirs of his 
body ; yet still he is but one of the coheirs of his ancestor, and 
the rest of the coheirs still remain coheirs. And in the even,t 
of the failure of heirs of the body of that coheir whom the 
prerogative hath thus preferred, the other coheir (if but one) 
would take the whole inheritance ; or if there were more than 
one, the barony would again fell into abeyance. 

*^ I have stated what I take to be the true nature of this 
abeyance of a barony. It falls into abeyances, because, in point 
of right, no one coheir can sustain a claim to it; and because 
all the coheirs together, though they constitute the complete 
heir to the ancestor, cannot claim it with efiect, and therefore 
cannot claim it at alL The efiect of the prerogative right of 
calling one of the coheirs to sit in the seat of his ancestor is, 
not to change the nature of his original title to participate in 
the inheritance ; nor does it in any manner enlarge the quantity 
of his interest in the inheritance as it stood originally : it takes 
nothing from the title of the other coheirs, it does not attract 
their portion of the heirship, and unite it with that of the co- 
heir preferred, but it creates a title to sit in the seat of the 
ancestor, in a great degree collateral to the title by inherit- 
ance. The prerogative is only restricted to issue the writ of 
summons to one of the persons who has part or share in that 
title : the interposition of the prerogative is, as I have before 
observed, sui jurist entrusted to the crown, in order to qualify 
the necessary consequences of the law of descent to coheirs, 
as applied to the inheritance of a barony ; and, I apprehend. 



280 Dignities. ch. v. § 73. 

it proceeds upon the ground of the law being as I have stated 
it to be. It was with great abili^, and very ingeniously, 
turned by the counsel for the claimant, and used to qualify 
the law of descents itself, instead of the efiects of the law, It 
was not denied, that in general many coheirs make but one 
coheir, but it was said that this would be an inconvenient and 
an absurd doctrinej as applied to a barony : that the coheirs 
of a barony were all of the blood of the ancestor, and must all 
be capable of the honor,' and of sitting in the seat of the an- 
cestor, inasmuch as the king, by his prerogative, could pre- 
fer any one of the coheirs, and place him in the seat of his 
ancestor ; that there were therefore, in the coheirs of a barony, 
a plurality of persons, all capable of succeeding to the dig- 
nity; and that they were therefore, in efiect, a plurality of 
heirs. Upon this they proceeded to erect their fabric. 

** A barony, say they, falb into abeyance only because there 
is a plurality of heirs, capable of taking the peerage; and the 
law knows not how to select one from amongst them. But 
this is the office of the jkiter pairuB^ entrusted to the crown, 
so long as the necessity exists ; and the necessity exists so long 
as the plurality exists. That, as the law abhors abeyance, 
the moment the plurality of persons capable of sustaining the 
dignity is by any means removed, and only one of the coheirs 
thus capable of sustaining the dignity is left, the barony is no 
longer in abeyance ; the crown no longer finds any thing upon 
which the prerogative can act: and, if the barony is neither 
in abeyance nor extinct, it must rest in the single coheir, who 
is thus left without a competitor. If they had built upon solid 
foundations, it might have been necessary to have gone farther 
into this case, in order to see whether the plurality they speak 
of has been removed, and to have examined with care the 
actual situation of the other branch of this noble family, the 
Norris branch ; to have considered it as it stood on the death 
of sir John Norris without issue, which is the moment when 
the sole right c^thb barony is. supposed to have vested in the 
ancestor of the claimant. The situation of the Norris branch, 
after the act of parliament had passed for restoring the issue 
of Henry Norris in blood, and the possible situation of the 
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Norxis branch, supposing the issue of Henry (who was at- 
tainted) hereafter to fail, and the issue of his sisters to con- 
tinue : out of this examination many questions of grave and 
weigh^ consideration would arise; and they would require 
more time for a satisfiictory discussion of them, than at this 
period of the session of parliament could probably have been 
spared* 

'' Your lordships might possibly entertain a doubt with re- 
gard to these questions, as well as to another question ; namely, 
whether the tide to a barony can survive, when it is become 
impossible that all the component parts of it can vest in one 
person. Your lordships may entertain a doubt, whether, as 
to questions of this nature, there are the proper parties before 
you whom these questions do in point of inheritance concern. 
But, my lords, upon the best consideration we could give to 
the case now in judgment, we humbly o£fer it to your lord- 
ships, as our clear opinion, that the argument in support of 
the plaintiffs tide is &llacious : and he being but a coheir, his 
claim to be solely entided to this barony, as it has been made 
for him, is unfounded. 

< <* My lords, the nature of the prerogative' right infers no 
capaci^ in the coheir. The prerogative is, on the contrary, 
a provision' for the incapacity of the coheir. There is no 
plurality of persons capable : the plurali^ is of persons inca- 
pable, either standing alone, or even unidng : the abeyance 
is not produced by the law not knowing how to select from 
among citable persons. The abeyance is because there b no 
one capable, and also because all are incapable; abeyance 
cannot determine by the removal of a plurality of 'persons 
capable, because such a plurality never existed. Abeyance 
determines by unidng all the detached parts of the tide in one, 
and by tb^t means restoring to the tide activity and capacity 
to be possessed and enjoyed. And, unless the claimant could 
make out, that the effect of the actual situation of the other 
coheir, at the period he has chosen to fix upon, namely, the 
death of sir John Norris without issue, was such, that all the 
component parts of the tide of heirship did unite in this claim- 
ant, he can never take this barony out of abeyance by his own 
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strength, or sustain a daim to be solely entitled to it. — This 
is the ground upon which the attorney general stood, and we 
i^prehend he has sustained it. 

" In this case we have not derived much assistance from au- 
thorities or precedents. The case of the barony of Powis was 
mentioned, and seemed to approach this. We must call that 
case to the consideration of your lordships from your journals ; 
not being informed of the particular grounds of law on which 
it proceeded. I will mention one case from Coke upon Little- 
ton. Supposing this barony not to be extinct (concerning 
which we are not called upon to deliver our opinion), and the 
present claimant be a coheir, let the situation of the other co- 
heir be whatever the counsel for the claimant would wish it to 
be (except that there is no. fidlure of issue naiuraliter\ the 
efiect of which might be, that the title of that coheir would 
run upwards to the common ancestor, and from thence fiedl 
down in the course of the descent of the Stapleton line, and 
unite with their title in the person of the claimant; I conceive 
that one of the cases mentioned by sir Edward Coke, and 
upon which the claimant's counsel relied for another purpose, 
proves, that the claimant cannot make tide to the whole in- 
heritaxice. Sir Edward Coke on the authority of Fleta says, 
if a man be seised of lands in fee, and has issue two daughters, 
and one of the daughters is attainted of felony, the father dies, 
both daughters being alive ; the one moiety shall descend to 
the one daughter, and the other shall escheat It was argued 
on the part of the claimant, that though one coheir could not 
make himself complete heir, to take under a limitation in the 
case of descent, the law was more &vorable to coheirs. And 
it is so; but let the extent of the favor be marked: in the 
case put, the law pays attention to the real interest of the co- 
heir, and gives it e&ct by allowing, in the case of two co- 
heirs and one attainted, where the attainder prevented the 
lands from descending in coparcenary, that part of the inherit^ 
ance which fairly belonged to the other coheir to descend 
upon her in the determinate form of an undivided moiety ; 
which proves, that she remained in the contemplation of the 
law but a coheir, entitled only to participate in' the inherit- 
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anoe, as she would have done if her sister had not been at- 
tainted. And the utmost fiivor that could be found, was to give 
her the benefit of that participation, in the only way in which 
she could take it : for, according to the case of Royston v. 
Reading, reported by Mr. serjeant Salkeld, page 242., there 
can be no such descent as the descent of a moiety to one co- 
parcener as heir ; which affirms the general rule of law upon 
which the whole argument rests, that the tide of coheirs must 
in some manner or other unite, in order to entitle any one 
coheir to claim as heir to the ancestor. 

*^ I forbear troubling your lordships fiurther : the answer 
which the judges submit to your lordships is, that supposing 
the claimant to have proved himself to be one of the coheirs 
of the barony of Beaumont, he is not entitled of right to such 
barony, according to the state of the pedigree last delivered 
in on hb part.*' 

The house of lords resolved and adjudged, *' That it did 26 June, 
not appear that the petitioner was then entided to the honor, ^^^^' 
title and dignity of baron Beaumont." 

§ 74. Mr. Stapleton presented another petition to his Printed 
nuyesty, representing, that having established by evidence ^^ 
that he was the sole heir of Joan lady Stapleton, and one of 
the coheirs of Henry, first baron Beaumont ; and that, though 
not exclusively entided to the said barony, he had proved 
himself to be one of the rightfiil heirs of the said barony. 
But, the said barony being in abeyance^ the same was in his 
majesty's disposal; the petitioner therefore prayed, that his 
majesty would be graciously pleased to declare, allow 
and confirm to him and his heirs the said barony of 
Beaumont. , 

This petition was also referred to the attorney general and 
afterwards to the house of lords ; where it was resolved by 
the committee of privileges, that the barony of Beaumont 
was vested in William viscount Beaumont, by descent fi:om his 
father, John lord Beaumont, who was summoned to and sat 
in parliament 1 1 Henry VI., as a barony in fee ; that the said 
barony remained in abeyance between the coheirs of the said 
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William, descended from his sister Joan ; and that the pe- 
titioner was one of those oohdrs.* 

§ 75. With respect to baronies created by writs of sum- 
mons to the eldest sons of peers, by the names of baronies 
vested in their fethers, it has been determined that they are 
hereditary in the blood of the persons so summoned, and 
descendible to their heirs. And therefore that where the 
eldest son of a peer is called up to the house of lords by writ, 
and takes his seat, and dies in the lifetime of his father, the 
digni^ will descend to his son. 

$ 76. The barony of Clifford of Launsburg was granted by 
letters patent to the earl of Cork and the heirs male of his 
body ; and afterwards he was created earl of Burlington. 

Charles Boyle, his eldest son, was ci^ed up to parliament 
by the title of lord Clifibrd of Launsburg, by writ of sum- 
mons in his bther's lifetime ; and having taken his seat, died, 
leaving a son, who claimed to be entitled to the said barony 
to which his &ther had been called, and living his grand- 
fether. ** The lord president reported from the lord's com- 
mittee for privileges, to whom it was referred to consider, 
whether if a lord, called by writ into the father's barony, shall 
happen to die in the lifetime of his fether, the son of that 
lord so called be a peer, and hath right to demand his writ 
of summons. 

*^ That their lordships find no precedent in this case. 

<< A debate arising whether Charles lord Clifford, son and 
heir of Charles late lord Clifford of Launsbuig, deceased, 
who was called by writ to parliament in the lifetime of his 
fiither, the present earl of Burlington, hath right to sit in 
parliament. 



* Notwithstan(ting the respect which is justly due to the very learned 
opinion of the judges in this case, yet it may be observed that as the doc- 
trine of abeyance was originally founded on the impartible or indivisible 
nature of a dignity ; and as all power of inheriting the barony of Beau- 
mont by one of the coheirs is destroyed by the attainder, by which Mr. 
Stapleton is become the only person capable of enjoying it ; he must be 
allowed to have a stronger claim on the crown for a confirmation of the 
dignity, than perhaps ever existed in a coheir to a barony. 
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^' This house was of opinion that the said Charles now 
lord Cliffi)rd hath a right to a writ of summons to parliament, 
as lord Clifford of Launsburg." 

Lord Cliffi>rd took his seat accordingly. 

§ 77. Where a writ of summons is issued to the eldest son 
of a peer, by the name of a barony not vested in his father, 
it operates as a new creation of a barony ; and makes it de- 
scendible to all the lineal heirs male and female of the person 
so summoned. 

§ 78. In the third year of king Charles I., James the eldest Barony of 
son of William earl of Derby was called up to the house of p^^' 
lords by a writ of summons, directed Jacobo Strange, chevalier ; case, 1 736. 
and was seated in the place of the ancient barons of Strange vouTxt. 
of Knockin, though the barony was not in his fitther. ii* 

This tide descended to William earl of Derby, who died 
without issue, in 1735. 

James duke of Athol, who was the heir general of the last 
named William earl of Derby, claimed, in ] 7S6, the barony 
of Strange, created by this writ of summons ; and upon a 
reference to the house of lords stated the following case : -— 

That his majesty king Henry VII. created Thomas lord 
Stanley earl of Derby to him and the heirs male of his body. 

That the same tide and dignity came by mesne descents to 
Ferdinando earl of Derby, who died seised thereof to him 
and the heirs male of the body of the said Thomas, leaving 
three daughters and no son. 

That the said Ferdinando did not die seised of any title or 
dignity of a baron, created by letters patent. 

That the title and digni^ of earl of Derby came to William, 
brother of the said Ferdinando, as heir male of the body of 
the said Thomas ; but the said William never was seised of 
the title or dignity of a baron. 

That James, the petitioner's ancestor, whose heir he was, 
eldest son of the said William, was summoned to parliament 
in 3 Charles I., as a baron ; the writ being directed Jacobo 
Strange, chevalier ; and sat and voted by the said title in the 
lifetime of his fiither. 

8 



226 Dignities. ch. V. § 78. 

That upon the death of the said William earl of Derby» 
the said James lord Strange succeeded to the title of earl of 
Derby, and died seised thereof, and also of the barony of 
Strange. 

That the said tide of lord Strange came by mesne descents 
to the late earl of Derby, who died in 1735, and that the 
petitioner was cousin and next heir to the said late earl of 
Derby, and greatrgrandson and sole heir of the said James 
lord Strange ; and consequendy entitled to the dignity of a 
baron, created by the writ of summons, in virtue of which 
the said lord Strange sat and voted in parliament. 

That the following propositions might either in point of 
&ct be so easily proved, or were in point of law so clearly 
established, that it was thought they could not be contro- 
verted. 

First — That the said James was summoned, without let- 
ters patent, by the name of James Strange, chevalier, and sat 
in parliament. 

Secondly -^ That the duke of Athol was great grandson 
and sole heir of the said lord Strange, 
ilnst. Thirdly — That the sitting in parliament by virtue of a 

^* ' writ of summons, without letters patent gives a barony in 

fee* 
IS Rep. Fourthly — - That where there b no creation by letters pa- 

tent, if issue be joined in any question, whether a man be a 
baron or not, he need only show that he or his ancestor, 
to whom he is lineal heir, was summoned and sat in parlia- 
ment, which is to be proved by the records of parliament. 

fifthly — That there might be difierent tides of honor of the 
same name; for peerages, though called baronies, in imitaticm 
of the local baronies to which they succeeded, were mere 
personal dignities inherent in the blood of the person en- 
nobled ; and there was no legal objection to the king's sum- 
moning two men to parliament by the same surname. 

These propositions, which it was thought could not be 
disputed, being admitted, it followed by undeniable and 
necessary consequence, that if the said James lord Strange 
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was summoned and sat in parliament, which most be granted 
because it appeared by the record, his lineal heir had the 
barony and dignity created by his summons and sitting. 

The only objection which had been framed was, that the 
heralds ranked the lord Strange in the place of the ancient 
barons of Strange of Knockin : from hence two arguments 
were drawn. First — That the said James had no right by 
descent to the old barony of Strange of Kjiockin, because 
that descended to the three daughters and coheiresses of the 
said Ferdinaudo ; and the writ of summons directed to him 
by the name of James Strange, chevalier, could not operate 
as a new creation, because he was not ranked as puisne 
baron, but took an ancient place, contrary to the statute 
31 Henry VIII. c 10. 

First — The king's writ of summons gives the person sum- 
moned a right to sit in parliament. His rank and prece- 
dence is a matter merely collateral, of which the heralds take 
upon them to be judges in the first instance ; and if any 
question arises upon the place given by the heralds, it is to 
be decided by the lords of parliament, in the house of lords, 
as a matter of privilege ; whereas the right of peerage itself 
the lords never have judged, but upon a reference by the 
crown. When there is a doubt in what place a lord who 
brings a writ of summons should be ranked, his writ of sum- 
mons giving him an undoubted right of peerage and tide to 
sit and vote in parliament, he is immediately admitted to 
same place, with a salvo jure : and the usage is, afterwards 
to appoint a committee to consider of his precedency. 

Secondly — Either the heralds ranked the lord Strange in 
the place where the last son of the Derby fimiily summoned 
to parliament was placed, merely of their own accord, through 
ignorance or negligence, or they had some direction firom the 
crown for so doing. If the lord Strange was ranked above 
all the barons of whom the ancient barons of Strange took 
place, by virtue of some direction from the crown ; this pre- 
rogative the crown in feet often assumed, notwithstanding the 
statute 31 Henry VIII., and sometimes exercised with the 
approbation of the house of lords : and when the lords com* 
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plained of itf they only objected to the precedency which was 
given contrary to law, and never thought the peer's right of 
sitting could be questioned, because he was marshalled in a 
higher place than he was by law entitled unto. If it was 
singly the act of the heralds, their mistake, carelessness or 
ignorance of the law could no more prejudice the right of the 
lord Strange, in virtue of his writ of summons, than it could 
injure the daughters and coheiresses of Ferdinando earl of 
Derby. It might serve to show their error of judgment, or 
want of exactness, but could not influence or control the 
operation of the king's writ The writ of summons by which 
the ddest son of a peer is called into his father's barony, 
must operate as a new creation of some sort, until the old 
title descends. And therefore the eldest son and heir of the 
lord Clifibrd, who was eldest son and heir apparent of the 
Ante §76, earl of Burlington, and called by writ into his &ther's barony, 
was upon the death of his &ther adjudged by the house of 
lords to have a right to a writ of summons, by virtue of his 
father's writ. Yet the heralds did not rank the lord Clifford 
as puisne baron, but gave him the place of his father's barony ; 
and to that day the heralds marshalled all peers called by 
writ into their &thers' baronies, according to the place of 
those baronies. 

The house of lords had often doubted, whether this prece- 
dency given by the heralds was not contrary' to law : but 
there never was an imagination, that if the peers called by 
writ into their fitthers' baronies were wrong placed by the 
heralds, they therefore had no right to sit at all. Had the 
barons above whom the lord Strange was placed, objected at 
the time to the precedence given him by the heralds, the only 
question would have been, in what place he should sit, and 
not whether he had a right to sit at all, which he was unques- 
tionably entitled to, by virtue of his writ of summons ; and in 
consequence of his having sat, his blood was ennobled, and a 
barony descended to his heirs. What place or precedence 
belonged to that barony was a matter of privilege, and might 
be taken up and determined at any time by the house of lords ; 
but could never come in question upon any issue joined whe- 
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ther the lineal heir of the said lord Strange was a baron or no 
baron. 

Secondly — But in the next place it was said, though the 
rank given by the heralds to the lord Strange could not take 
from him his right to sit and vote as a lord of parliament, by 
virtue of the king's writ; yet it was to be looked upon as^ an 
evidence that the king thought the old barony of Strange of 
Knockin was in Willianv earl of Derby, and intended to sum- > 
mon the lord Strange into his father's barony ; and therefore, 
William earl of Derby having no barony into which his son 
could be summoned, the king was deceived. 

First — Neither the king, nor they who advised him, could 
possibly think that the old barony of Strange, enjoyed by the 
former earls of Derby, had descended to William : because it 
had been solemnly settled but two or three years before by 
the house of lords, after hearing the judges in a case between 
the earl of Oxford and lord Willoughby of Eresby, that when 
baronies in fee had been enjoyed along with an earldom, the 
descent of the earldom to the coUateral heir male, did not at- 
tract or draw after it the barony from the heirs general. 

As to the fiu;t it was well known that the said Ferdinando 
had left three daughters. Several acts of parliament had been 
made to settle differences between them and their uncle ; and 
seven months before the lord Strange took his place, the fol- 
lowing entry was made in the journals of the house of lords : 
— << The lord president declared to the house, that his ma- i^S8. 
jesty hath granted his writ of summons to this parliament unto y, m. 84i. 
James, the son and heir apparent of William, now earl of 
Derby, by the name of James Strange, chevalier ; and that 
the heralds have ranked the said James in the place of the 
ancient barons of Strange. And his lordship shewed that 
Anne countess of Castlehaven, the eldest daughter, and one of 
the coheirs of Ferdinando, late eari of Derby, deceased, doth 
claim the name and title of the said barony of Strange; 
whereupon it is this day ordered the said writ .of summons, 
and the said rank and place of the said James shall be no way 
prejudicial unto the right and claim of the said Anne countess 
of Castlehaven, nor unto any of the rights and claims of the 
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dau^ters and coheirs of the said Eerdinando, late earl of 
Derby, deceased." 

Upon this entry many observations might be made* — First, 
That William earl of Derby, as in law he could not, so in fact 
he did not claim the old barony of Strange ; for if he had, his 
daim would certainly have beai mentioned in the journal; 
and that the king had called the son into his &ther's barony, 
or a barony supposed to be in him. . 

Secondly — Hat the lords were clearly of opinion, either 
that the king could not give the old barony which was in 
abeyance, to the lord Strange, (and that they understood the 
resolution the house had come to, two or three years before, 
that baronies in abeyance were wholly in his majesty's hands^ 
to dispose of at his majesty's pleasure; to mean, as it had 
since been construed, that the king might give them to which 
of the coheiresses he pleased, but not to a stranger,) or else 
that the king did not intend to give away fix>m the coheiresses 
the old barony of Strange: for had their lordshq)s thought 
that the king could, agreeable to the unanimous opinion of the 
house of lords, assisted by the judges, so ddiberately and so 
solemnly given but two or three years before, have granted 
this old barony to whom he pleased, and that he actually in- 
tended to grant it to ihe said James by writ of summons, they 
would not have made an entry, saving that barony to the co- 
heiresses, without so much as hearing the lord Strange, or any 
counsel on behalf of the crown. But upon a supposition that 
the crown did not intend to dispose of the old barony, it was 
very reasonable to enter into a declaration, that the writ which 
summoned the said James by the name of Strange, should no 
way prejudice the rig^t of the coheiresses to the old barony of 
Strange. 

Thirdly — A writ of summons might be countermanded 
by the king, by a supersedeas before the sitting in parliament 
The lord Strange did not sit in parliament until the twentieth 
of January, 1628, which was seven months after the above 
entry was made; and therefore if the king ^ad only intended 
to call the said James into a barony of Strange which he 
thought belonged to his father, there was time ^loagh to su- 



CH. V. $ 78. Dignities. 231 

persede the writ of summons, after it appeared, by a public 
entry in the journals of the house of lords that no such barony 
did belong to the said William earl of Derby, but had de- 
soended to the three daughters and coheiresses of the said 
Ferduiando : and the writ not having been superseded, it was 
manifest the crown was not deceived, but knew of the right of 
the coheiresses, and did not intend to prejudice it 

Fourthly — The lords of parliament, after they knew that 
William earl of Derby had no right to the old barony of 
Strange of Knockin, and that the crown did not pretend to 
deprive the coheiresses of the said Ferdinando of the said ba^ 
rony, thought a writ of summons directed to the said James 
by the name of Strange, sufficient to entitle him to sit in par- 
liament, and he was accordingly received without the least 
opposition. 

That no notice was taken of the precedence fprea him by 
the heralds was not to be wondered at, because no cmnplaint 
was made by the lords over whom he was placed, which might 
be owing to a respect paid him <m account of the great fiEoaily 
he represented, and the high tide to which he was soon to 
succeed. 

Secondly — The particular motive which induced the king 
to summon the lord Strange did not appear upon the writ of 
summons, and therefore it could not be known that he was 
deceived : but whatever the king^s intention was, if the lord 
Strange was summoned and sat, his blood was ennobled, and 
a barony descended to his heirs. A writ of summons might 
be countermanded before the person summoned sat : after he 
had sat, there was no way to vacate or repeal it, upon any 
pretence or suggestion whatsoever. -— The state, title, and 
dignity of a baron was the legal consequence of once sitting, 
without letters patent Where the question in any court of 
judicature was, baron* or no baron, (where there was no crea- 
tion by letters patent), it must be tried by the records of par- 
liament, where all that appeared was, whether the person who 
claimed to be a baron sat or not: if he sat he was a baron, if 
he never sat he was no baron. 

The lord Delawarre was created by writ of summons, the Ch. i? 

8 4 ^'^'- 
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writ being directed Thama West Delcnoarre, chevalier. After 
his death, Thomas his sod was called to divers parliaments in 
the same manner. By act of parliament for divers causes 
mentioned in the said act, it was enacted that William, son 
and heir of George, brother and heir of Thomas, son and heir 
of Thomas lord Delawarre first smnmoned, during his life^ 
should be disabled to claim or enjoy any dignity or lordship 
in any right, estate, &c. by descent, remainder, or otherwise. 
After passing this act, the said Thomas, son of Thomas, died. 
Queen Elizabeth called the said William to parliament, the 
writ being directed WilUelmo West Delawarre, chevalier. The 
writ must have been so directed, had he been summoned in 
right of descent to his grandfather ; but no objection was 
made that the queen intended to call him to that barony^ 
which he was disabled to take ; that the old title of Delawarre 
was, during his life^ in abeyance ; and that the queen could 
not give him a new barony, by the very same name. Since 
he was called to parliament by writ, it must operate as it 
might : he had no right by descent, and therefore the writ gave 
him by creation a new barony of Delawarre, which descended 
to his son Thomas, who was likewise entitled to tlie old one. 
And upon'^a question referred to the house of lords, 39 Eliza- 
beth, whether he should be ranked according to the old or 
new barony of Delawarre, it was adjudged that he had a right 
to the place of the old barony. Had the heralds ranked the 
said William in the place of the old barony of Delawarre, that 
mistake of theirs might have been rectified at any time ; but 
it would not have followed, that therefore hLs lordship had no 
right to sit at alb- 

The king's grant of nobility by writ of summons was not 
governed by any of the rules by which his gift of lands was 
governed at the common 4aw. The king's gift of lands was 
not good but by his letters patent, and by special words of 
grant. No inheritance passed from him without the word 
heirs; and if he was deceived in the motive which induced 
him to grant, his grant was void, and he might by his prero- 
gative repeal it by scire facias. But if a commoner was once 
summoned to parliament, and sat, his blood was ennobled ; 
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and his title and digni^ descended to his heirs, though the 
king's motive to summon him were merely personal ; viz. to 
have his advice and counsel ; though there were no words in 
the writ of summons from which the king's intention could be 
collected, to give to the person summoned the state, title, and 
dignity of a baron, much less to expound it an estate of inhe- 
ritance* When the person summoned sat, the writ of sum- 
mons had its full eflKkst, and could not afterwards be avoided, 
or made not to have been. His creation into the state and 
dignity of a baron was by operation of law, in consequence of 
his once sitting, and did not depend on the king's intention ; 
which it would be of dangerous consequence to be guessing at, 
after such a length of time. The only point on which such a 
barony depended was, whether the person summoned sat ; if 
he once sat in parliament the law ennobled his blood, and gave 
him a barony in fee. 

The house of lords resolved, that the petitioner was entitied Jouni. 
to the said barony of Strange, created by the said writ in ^'"^^''^ 
3 Charles I. 

§ 79. In the next year, Richard earl of Burlington claimed Barony of 

the dignity of baron Clifford, stating that Robert de Clifibrd |73<^^ ' 

was summoned to parliament in 28 Edward I. as a baron ; and Printed 

esse 
that the said barony came by mesne descents to Henry lord Jouni. 

CliflToid, who was created by king Henry VIII. earl of Cum- ^o'««V' 

berland, to him and the heirs male of his body. 

That the said tities came by mesne descents to George earl 
of Cumberland, who died leaving only one daughter the lady 
Anne, by which the tide and dignity of earl of Cumberland 
came to sir Francis Clifibrd, brother to the said George, as 
heir male of the body of the said Henry ; but the said Francis 
never was seised of the titie or dignity of a baron. 

That the said barony of Clifford descended to the said lady 
Anne ClijBFbrd, from whom it descended to the daughters and Ante. 
coheirs of the then late earl of Thanet, 

That Henry lord Clifford, the petitioner's ancestor, eldest 
son of the said Francis earl of Cumberland, was summoned 
to parliament in the lifetime of his &ther in 3 Charles I., 
without any letters patent, the writ being directed Henrico 
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Oiffbrd^ chevalier ; and sat and voted in that and several soo- 
oeeding parliaments. 

That the said Henry lord Clifford left issue only one 
daughter, Elizabeth, who intermarried with William earl of 
Burlington, to which Elizabeth countess of Burlington the 
petitioner was great grandson and heir. 

That therefore the title and dignity created by the said writ 

of summons, in virtue of which the said Henry Qifibrd sat 

and voted in parliament, was descended to the petitioner, who 

was sole heir to the said Henry lord Cli£fbrd. 

Journ fj^^ house of lords resolved that the petitioner was entitled 

yoLxxv. ^ 

130. to the barony of Clifford created by the said writ 

$ 80. Tliere can scarce be a doubt but that the crown, in 

the two preceding cases, issued writs of summons to the 

' eldest sons of the earls of Derby and Cumberland, upon the 

idea that the old baronies of Strange and Clifford were then 

vested in their respective fiohers. But this proving to have 

been a mistake, the house of lords conceived themselves 

obliged to admit that the writs operated as new creations of 

baronies, and resolved accordingly. 

Isthefame $ 81. It is observable that in the two preceding cases the 

£ ande t ^^'^^"^''^^^^ stated that the baronies, by the names of which 

Barony, their ancestors had been summoned, were not then vested in 

their &thers* From which it may be inferred that an opinion 

then prevailed that there was some difference between the 

operation of a writ of summons to the eldest son of a peer, 

by the name of a barony vested in his father, and that of a 

similar writ, by the name of a barony not then vested in his 

fistther. 

$ 82. Tliis idea was probably first suggested by the enquiry 
Ante cii. into the manner of creating peers ; where q)eaking of the 
practice of calling up the eldest son of a peer to the house of 
lords, by the title of a barony then vested in his father, the 
author says, — " The writ of summons therefore seems not 
so much to be considered as the creation of a baron, but only 
as an instrument of conveyance, or method of transferring a 
barony or honor from one person to another; for if it is not 
so> what reason can be given why the eldest son of one earl, 
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summoned by the title of his father's barony, shall have pre- 
cedence according to the raidc and antiquity of that barony ; 
and that the eldest son of another earl, if he be by patent 
created to a title or barony foreign to his family, shall be con- 
sidered as the younger baron : and have his place in the 
house of lords accordingly. I speak, and I think every man 
ought, with great submission on this subject ; but if I mis- 
take not, the law, even at this day, is that though the last of 
these persons takes a barony in fee, or otherwise according to 
the limitations of it, yet the first, upon whom the writ 
<^)erates ooly by way of instrument of conveyance, has no 
other title in the barony, than his &ther had, from whom it 
was conveyed, and therefore if the &ther has only an estate 
tail in the barony, the state of the son, though summoned by 
writ, is not enlarged or made a fee, and descendible to heirs 
general* 

§ S$. The doctrine here laid down has been adopted by 
the house of l<Mrds, and assented to by Ae crown, in the fol- 
lowing case : -^ 

§ 84. King James I*, by letters patent, created sir Robert Barony of 
Sydney lord Sydney of Penshurst, to him and the heirs male |g^- 
of his body ; and afierwards created him viscount Lisle and case, 178S. 
earl of Leicester, with the same limitations. -— These titles 
descended to his grandson Philip, whose eldest son Robert, 
by courtesy viscount Lisle, was in 1 William and Maiy sum- 
moned to parliament by writ, and sat and voted under such , 
writ by the title of lord Sydney of Penshurst in the lifetime 
of his father. These titles descended to John Sydney the 
son of Robert, who died without issue, leaving the two 
daughters of his next brother (Mary and EHizabeth Sydney) 
his heirs general, and Jocelyne his youngest brother his heir 
male, who became earl of Leicester, and afterwards died with- 
out issue, by which the dignities limited to the heirs male of 
sir Robert Sydney became extinct. 

Upon the death of Mary Sydney without issue, . fHizabeth 
her siMer, who had married Mr. Perry, claimed the barony 
of Penshurst, as the sole heir of Robert Sydney, who was 
summoned to parliament by writ 
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The attorney general (Mr. Wallace) stated in his report, 
that the petitioner claimed the barony of Sydney of Pens- 
hurst, as being the sole heir general of the body of Robert 
Sydney, who was called to parliament by writ in vitapatris; 
upon a supposition that the effect and operation of the writ 
of summons to parliament without letters patent, and his 
having sat in parliament in pursuance thereof, vested a title 
in him to the barony, descendible to his lineal heirs. That 
a writ of summons to parliament, and a sitting in pursuance, 
did certainly in general cases ennoble the person ^and his 
descendants ; but he conceived that the effect of a writ of 
summons to the eldest son of an earl or viscount, by the title 
of his fiither's barony, or to the eldest son of a baron who 
had two or more baronies, to one of his fisither's baronies, was 
to accelerate the succession of the son to the barony, which 
on his father's death would descend to him : and the extent 
of the inheritance depended upon the nature of his father's 
title to the barony, whether in fee or in tail male. That the 
usual manner of calling up the son of a peer in vitapatriSj 
was, by writ of summons to the barony of the father; and 
the persons thus called, had been constantly placed in the 
house of lords according to the antiquity of their fathers' 
barony. Although since the statute SI Henry VIII., c 10., 
for placing the lords, whereby the precedency of peers was 
fixed and established, the right to such precedency had at 
different times come under the consideration of the house; 
IjQf^ and although it did not appear that the house had determined 
Journ. the point, yet it was highly probable that the lords had 

vol IV 

35.,vol.zv. satisfied themselves, that the eldest sons of peers, called up 
583. }yy y^\i^ Jq^q ^gjf fathcrs' baronies, were entitled to the same 

precedence and rights which they would have been entitled to, 
if they had succeeded to the same by descent; and that the 
calling them up by writ in their fathers' lifetime only ac- 
celerated the possession. 

That he was of opinion, that the effect of the writ of sum- 
mons to Robert Sydney to his father's barony, gave him the 
like inheritance his fiither had in the barony, which was re- 
strained to heirs male; and that the petitioner was not, as 
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heir general, entitled to the barony. But as the case 
appeared anomalous, and never to have been precisely de- 
termined, he thought it advisable to refer it to the house of 
peers. 

The case was accordingly referred to the house of peers, 
and on the part of the cliumant it was insisted that a writ of 
summons to parliament, directed to any temporal person who 
sits in pursuance of it, although it contains no words of li- 
mitation, ennobles the person to whom it is directed, and his 
lineal descendants ; or, as it has been sometimes expressed, 
gives a barony in fee. It was a general rule of law, so fully 
established, and was so little liable to be controverted, that it 
was presumed to be unnecessary to refer to the innumerable 
authorities contained in the books of law, and the resolutions 
of the house of peers in support of it. 

The claim must therefore be admitted, unless it could be 
shown that the effect of a writ of summons, directed to the 
eldest, son of an earl or viscount by the same title as that of his 
lather's barony, or to the eldest son of a baron, who had two 
or more baronies, by a name the same as that of one of his 
&ther'8 baronies, was different firom the effect of a writ of 
summons directed to other commoners. The attorney general 
had adopted a notion of this sort, and stated in his report, 
that the effect of a writ of summons in such cases was, to ac- 
celerate the succession of the son to the barony which on his 
&ther's death would descend to him ; and that the extent of 
the inheritance depended on the nature of his &ther's title to 
the barony, whether in fee or in tail male. It was admitted 
by the attorney general, that a writ of summons so addressed, 
if its effect was such, formed an anomalous case, and a case 
which had never been precisely determined. It was con- 
tended further, that this doctrine of acceleration was perfecdy 
novely that it never occurred before to any of the great law- 
yers of this country, that a writ of summons in such cases had 
such an operation ; and that there was nothing of authority 
to be found in any law book, or in the journals of parliament, 
to countenance the notion. 

The practice of thus calling to parliament the sons of peers. 
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was stated by the report to have existed as fiu* back as the 
reign of Edward IV* ; and if the doctrine of the report could 
be maintained, it was extremely singular that every lawyer 
who, since the law of parliament upon this subject had been 
considered as settled, had treated upon the efiect of a writ of 
summons to parliament, in which there were no words (tf 
limitation (with exception only of the author of a tract upon 
the Origin and manner of creating peerages, whose reasoning 
the report seemed to abandon, though it adopted the result 
of it, and who contended against many of the most acknow- 
ledged principles of the law relating to peerages), should 
have stated in general terms, without reserve, qualification, 
or exception, that such a writ operated to ennoble the person 
to whom it was directed, if he sat in consequence of it, and 
his lineal descendants. By all writers of authority it had 
been observed, that letters patent in which there were no 
words of limitation, gave the grantee a digmty for life only ; 
but it did not seem to have occurred to any such writer, that 
a writ of sununons, where there were no such words, could 
enure to the person to whom it was addressed fin* his life 
only; or could enure, where there were not special words in 
the writ, so to direct the course of the inheritance, to him 
and his heirs male, or any other particular line of descendants. 
It might be safely assumed, that the doctrine was not to be 
found in any law book of authority ; and was so extremely 
singular, that it might be very confidentiy asserted, that if 
the law acknowledged the doctrine, it could not have been 
unknown, or unnoticed, by the several great lawyers who had 
considered the nature and efiect of these writs. 

There were no principles of law to be found in the books 
which countenanced this doctrine. But on the other hand, it 
was apprehended to be a principle of law capable of being 
folly established, that the efiect of a writ of sununons where 
there were no special words to direct the course of the inhe- 
ritance, was necessarily such as Mrs. Perry contended for; 
and that this prerogative act of making a peer, must be taken 
as intended to have its usual known and general efiect, unless 
there were special words in the writ to denote that it was 
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intended to have a difierent, special, more limited, or more 
enlarged effect. 

That the decisions and determinations of the house of lords, 
upon the effect of those writs, agreed with the doctrines in the 
books of law in which the subject had been considered; and 
the merits of claims of this nature had in &ct been decided 
upon in several cases. 

The. cases of the barony of Clifford of Launsburg, the ba- Ante. 
rony of Strange, and that of Clifford claimed by the earl of 
Burlington, are then mentioned ; and it is observed, that as to 
the two last cases, it is said that the attorney general in his 
report stated it to have been insisted, that William earl of 
Derby and Francis earl of Cumberland were not seised of the 
baronies at the time their respective sons were summoned to 
parliament, and therefore that the writs of summons must 
have operated as new creations* — Whether they were or 
were not so seised, it was ^prehended that the writs must 
have that operation. But the fact was, that the sons had 
precedence according to their fathers' supposed ancient baro- 
nies ; and if the fathers were not seised, the crown certainly 
issued its writs under the idea that these two earls were seised 
of the said baronies ; and the sons had the precedence in the 
house accordingly. And therefore the descendants of those 
peers owed their titles to their peerage to a mistake, in case 
the attorney general's state of the &cts was correct. 

These authorities would have great weight, as it was be- 
lieved that no resolution of the house could be cited to war- 
rant the doctrine stated in the attorney general's report ; and 
which doctrine was most certainly no where asserted in terms 
in its proceedings. 

If a writ directed to the son of a peer, calling him to par- 
liament, by the same stile as that of his &ther's ancient ba- 
rony, did not ennoble him and all his lineal descendants, it 
should seem to be its most natural effect to give dignity to the 
son only for life. But the authorities above stated proved 
that the dignity was descendible ; and that the writ, without 
words of inheritance, created a fee even in this case. This 
the attorney general was obliged to admit, but he further 
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stated it was descendible only to the same line of heirs, as 
were in the succession to the father's ancient barony. 

As the report contended against the general rules of the 
common law, and of the law of parliament, it was insisted on 
the part of Mrs. Perry, that it was incumbent upon those who 
maintained the doctrine stated in it, to prove clearly from the 
principles of the common law, and the law of parliament, that 
a dignity thus granted was not generally descendible, and that 
the grantee had only a qualified fee : until that was made out, 
she was entitled to the benefit of those general rules. 

What the attorney general called an acceleration of the 
Mr. West, son's succession to the father's barony, the writer, from whom 
the notion was borrowed, had termed a transfer or conveyance 
of the fetheFs barony to the son in the father's lifetime. 
The report, though it adopted the notion in substance, had 
not expressed ic by the said term ; and to have insisted that 
the efiect of the writ was to transfer or to convey the £Etther's 
dignity, would certainly have been a proposition too manifestly 
repugnant to the known law of the land, and of parliament, to 
be stated in terms. 

It was clear no dignity or honor could be transferred, 
aliened, granted, surrendered, or lost by non-claim, or the 
smallest interest therein parted with, but by attainder or act 
of parliamejit. It could not be merged in a higher dignity as 
a barony in an earldom, and much less could it be drowned 
in another barony or dignity of equal degree. This notion 
however of a transfer or conveyance of a peerage, was in &ct 
included in the term, acceleration, used in the report. For it 
must be admitted, that as no two persons can at the same time 
enjoy the same honor, though two persons may at the same 
time have baronies of the same name, it was impossible that 
the son's succession to the father's honor could be accelerated, 
unless the father parted with tlie honor, or with some interest 
in it, which he could not do. 

It was resolved and adjudged that the claimant had no right 
in consequence of her grandfather's summons and sitting. 
Descent of ^ ®^* ^^ ^^ ^^^^^ stated in a former chapter, that where a 
^^gnities dignity is created by letters patent, the state of inheritance 
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must be limited by apt and proper words, or else the grant is by letters 
void. And where the mode of descent is marked out, the ^^,{75, 
dignity will of course be transmissible to that class of heirs 
who are designated in the letters patent 

$ 86- Thus under the common patents the dignity descends 
to the heirs male of the body of the person first ennobled, ac- 
cording to the right of primogeniture. But a person claiming 
a dignity of this kind must deduce his pedigree entirely 
through males; and a brother of the half blood may inherit; 
for lord Coke says, the issue in tail is ever of the whole blood 1 Inst, 
of the donee. 

$ 87. It has been stated, that king James I., by letters pa- Ch.]ii.$79. 
tent, dated in the first year of his reign, created sir Richard 
Fenys baron Say and Sele, to hold to him and the heirs of his 
body. But this was a restitution of an ancient barony created 
by writ, which was claimed by sir Richard Fenys. In this 
case, if there were a fiulure of issue male, and two or more 
daughters, I apprehend that the dignity would fall into abey-> 
ance among such females. 

§ 88. By letters patent in 16 Charles L, William Howard 
and Mary his wife, the only sister and heir of Henry baron 
Stafford, were created respectively baron and baroness of 
Stafford, to have and to hold respectively the same state, de- 
gree, dignity, stile, title, name, and honor of baron and ba- * 
roness to the same William and Mary, and the heirs male of 
the bodies of the same William and Mary lawfully begotten, 
or to be begotten ; and for defiiult of such issue, then to the 
heirs of the bodies of the same William and Mary lawfully 
b^;otten, or to be begotten. Willing that the . aforesaid 
W. Howard and Mary, so long as they or either of them 
shall live, and after their decease the aforesaid heirs male of 
their bodies ; and for de&ult of such issue the aforesaid heirs 
of their bodies respectively and successively, and every of them 
shall have and bear the name and state, d^ree, stile, title, and 
honor of baron and baroness Stafford. 

$ 89. The most singular limitation . of a dignity which I 
have met with is that of the barony of Lucas of CrudweU» 
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which was granted by letters patent 15 Charles II. to Mary 
countess of Kent, to hold to her and the heirs male of her 
body begotten by the earl of Kent, and for want of such issue, 
to the heirs of her body by the said earl, with a declaration 
** That if at any time or times after the death of the said 
Mary countess of Kent, and in de&ult of issue male of her 
body by the said earl begotten, there shall be more persons 
than one who shall be coheirs of her body by the said earl, 
the said honor, title, and dignity shall go, and be held and 
enjoyed from time to dme by such of the said coheirs as by 
course of descent of the common law should be inheritable to 
other entire and indivisible inheritances ; as namely, an office 
of honor and public trust, or a castle for the necessary defence 
of the realm, or the like, in case any such inheritance was 
given or limited to the said Mary and the heirs of her body 
by the said earl begotten." 

$ 90. The dukedom of Marlborough was limited by letters 
patent to John Churchill, and the heirs male of his body : and 
by the statute 5 Ann. c iii. the dignity is limited, in default of 
issue male of the duke, to his eldest daughter, lady Harriet 
Godolphin, and the heirs male of her body; remainder to all 
his other daughters, severally and successively, according to 
their priority of birth, and to the heirs male of their respec- 
tive bodies ; remainder to the daughters of lady Harriet Go- 
dolphin, and to all the other daughters of the duke in the 
same manner ; remainder to all and every other the issue male 
and female lineally descending from the duke, in such manner 
and for such estate as the same were before limited to the issue 
of the said duke. It being intended, and thereby enacted, 
that the said honors shall continue in all the issue of the sud 
duke, so long as such issue male or female shall continue; 
and be held and enjoyed by them severally and successively 
in manner and form aforesaid ; the elder and the descendants 
of every elder issue to be preferred before the younger of such 
issue. 
Caiesof $ 91. There are several cases where dignities have been 

dignities of claimed under letters patent, in which the principal diffi- 
this kind. 
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calty was to derive a pedigree from the original grantee of the 
dignity. 

$ 92. Thus in 1707, William Ferdmand Carey petitioned ^^^^^^ 
the crown for the barony of Hunsdon, stating that sir Henry Printed 
Carey was by letters patent, dated the ISth of January, 1 Eli- ^^ 
zabeth, created baron Hunsdon to him and the heirs male of yoL xviiu 
his body. ^«^- 

That the said dignity descended to sir Robert Carey, who 
sat in several parliaments in the reign of king Charles II. and 
king James II., and from him to Robert Carey, who sat in 
parliament until 1703, when he died without issue. 

That the said dignity then descended to the petitioner, 
who was bom beyond seas, but naturalised by act of parlia- 
ment, as lineal heir male of sir Henry Carey, first baron 
Hunsdon. 

This petition having been referred to the house of lords, it Idem. 504. 
was resolved, that the claimant had sufficiently made out and 
fully proved his pedigree and title to the said barony. 

A writ of summons was issued to him as baron Hunsdon^ 
and he took his seat accordingly. 

§ 93. Lawrence lord viscount Say and Sele petitioned the Viscounty 
crown for a writ of summons in 1709, stating that his grand- Sele. 
fiither William, then baron Say and Sele, was by letters patent Journals, 
22 James I. created viscount Say and Sele, to him and the 
heirs male of his body. 

That the said William viscount Say and Sele had four 
sons, viz. James, Nathaniel, John, and Richard. 

That he was succeeded in that honor by his son James, who 
dying without issue male, was succeeded by William, then 
the only son of Nathaniel, the second son, who died in the 
lifetime of James. 

That the said WiUiam died in 1698, and was succeeded by 
Nathaniel his only son, who died without issue ; by which the 
honor was devolved upon the petitioner, as the only issue 
male of John, the third son of the first viscount 

This petidon having been referred to the house of peers, it Idem 70. 
was there resolved that the petitioner had a right to a writ of 
summons to parliament. 

R 2 
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Joura. A writ of summons was accordingly issued to him, and he 

▼ol.xix.78. ^^^ Y^ g^j ^ viscount Say and Seie. 

Dukedom $ 94*. In 1750, sir Edward Seymour claimed the dukedom 
o^^ mer- ^^ Somerset under a limitation in remainder to his ancestor 

CoIIins'g and the heirs male of his body, in letters patent of .1 Ed- 
Pecrage, , ^j 

▼•1. 1. 200. wara v i. 

Ante, civ. The case was referred to sir Dudley Ryder, then attorney 

general, who reported that the petitioner had sufBciendy 

proved his right ; and a writ of summons was issued to him, 

as duke of Somerset, under which he took his seat. ' < 

Baronv of § 95. The reverend Mr. Edward Tymewell Bridges claimed 

1 790. ^' ^^^ barony of Chandos, stating that her majesty queen Mary, 

Printed \yy letters patent in the first year of her reign, granted to sir 

John Brydges, knight, the tide and dignity of baron Chandos 

of Sudeley, to hold to him and the heirs male of his body for 

ever. 

That the said John first lord Chandos had issue three sons ; 
Edmund his eldest son, Charles his second son, and Anthony 
bis third son, and likewise other younger sons. 

That the tide of baron Chandos descended to Edmund his 
eldest son, and continued in his issue male until the deatli of 
WiUiam seyenth lord Chandos, without issue male, when the 
line of Edmund the eldest son of John first lord Chandos 
fidled. 

That the title then descended to sir James Brydges, baronet, 
eighth lord Chandos, who was the great-grandson and heir 
male of the body of Charles, the second son of the first lord 
Chandos ; and continued in' his issue male until the death of 
James duke of Chandos in 1789, without issue male; when 
there was a total failure of heirs male of the body of Charles, 
the second son of the first lord Chandos. And upon such 
fiulure, the claimant submitted that he was entided to inherit 
the said honor and dignity as heir male of the body of Anthony, 
the third son of the first lord Chandos. 

The attorney general reported, that he conceived the 
claimant had proved himself to be heir male of the. body of 
John first lord Chandos; and as such entitled to the honor. 
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and' dignity of baron Chandos of Sudeley ; by evidence which, 
although not without some difficulty, would be probably 
deemed sufficient to prove his tide to any other species of in- 
heritance, the foundation of which was laid so &r back as the 
yeair 1554. 

The petition and report having been referred to the house ^ 6 June, 

. . . . 1803, 

of peers, a majority of the committee not thinking the evidence 
sufficient, it was resolved that the petitioner had not made out 
his claim to the tide and dignity of baron Chandos. 

§ 96. In 1 796, George Powlett claimed the marquisate of Marqm- 

8&t6 of 

Winchester, the earldom of Wiltshire, and the barony of winches- 
St. John. tcr. 

The attorney general (sir John Scot) reported, that it ap- 
peared from the enrolment of letters patent in the rolls chape?, 
that in SO Henry VIII. sir William Powlett was created baron 
St. John, to him and the heirs male of his body: and in 
S Edward VI. was created earl of Wiltshire, to him and the 
heirs male of his body ; and in 5 Edward VI. was created 
marquis of Winchester, to him and the heirs male of his 
body. 

That the original letters patent were all lost, but the en- 
rolments were sufficient evidence to prove that such letters 
patent were really granted. 

That the said George Pbwlett, the petitioner, was the heir 
male of the body of the said William, the first marquis of 
Winchester, earl of Wiltshire and baron St John, and had 
sufficiently proved his right to the said titles under the patents 
above mentioned. 

A writ of summons was issued to the petitioner as marquis 

of Winchester, under which he took hi& seat in the house of 

lords. 

$ 97. William Fitzharding Berkeley clauned the earldom Earldom of 

Berkeley 
of Berkeley, stating that Frederick Augustus earl of Berkeley jgn^ 

died in August 1810, leaving the claimant his eldest son and Panted 

heir ; he having been married to Mary the then dowager 

countess of Elprkeley in 1785, and the claimant being the 

eldest son of that marriage, *was heir male of the body of 

R S 
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George first earl of Berkeley, who was created earl of 
Berkeley, to him and the heirs male of his body by letters 
patent, in SI Charles IL 

This petition having been referred to the attorney general 
(sir V. Gibbs), he reported that it had been satisfiictorily 
proved before him that the earldom of Berkeley was granted 
by letters patent to George lord Berkeley and the heir^ mal^ 
of his body ; and that the said dignity descended to the said 
Frederick Augustus earl of Berkeley, the father of the pe- 
titioner; and had now descended to the petitioner, if he was 
the lawful eldest son of the said late earl. 

That the dowager countess of Berkeley had stated to him 
that she was married to the late earl on the SOth March, 1785, 
and that the petitioner was the eldest son of the said late earl 
and herself, bom 26th December, 1786. 

That a copy of the register of the said marriage extracted 
from the register book of ^the parish of Berkeley, in th^ 
county of Gloucester, was produced to him. 

That in consequence of some enquiries which this inform- 
ation led him to make, he found that a second marriage had 
been solemnized between the said late earl and the then 
dowager countess of Berkeley on the 16th May, 1796, which 
was long after the birth of the petitioner. 

That a copy of the register of the second marriage, taken 
from the roister book of the parish of Lambeth in the 
county of Suny, was produced to him, and that he was 
informed that the petitioner had much parol evidence to 
bring forward, for the purpose of explaining the fact of 
the second marriage, and of establishing the validity of the 
first 

That under these circumstances, having no power to 
examine the witnesses who might be called before him, upon 
both, and seeing that without such an examination, the 
validity of the first marriage, upon which the claim of the 
petitioner altogether depended, could not be brought to a 
satis&ctory decision, he had followed the usual practice pf 
his predecessors in office, where the case before them ha^ 
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been attended with doubt or difficulty; and advised his 
majesty to refer the petition to the house of lords. 

The petition was accordingly referred to the house of lords. 
The claim was heard before the committee of privileges, 
where a great number of witnesses were examined, and the 
committee not being satisfied with the proofi of the first 
marriage, resolved that the claimant had not made out his sJuly, 
daim to tlie titles, dignities, and honors of earl Berkeley, &c. ^^^^' 
which was confirmed by the house. 

$ 98. Hans Francis Hastings, esq. petitioned His Royal Earldom 
Highness the Prince Regent for the earldom of Huntingdon, ingdon/ 
Upon a reference to the attorney general (sir Samuel Shep- 
herd), he on the 29th October 1818, reported that the said 
earldom was created by letters patent, under the great seal, 
dated 8th December, 21 Henry VIII., advancing George 
lord Hastings to the dignity of earl of Huntingdon, with limit- 
ation to the heirs male of his body, and that the petitioner 
stated that under such letters patent he was entitled to the 
said earldom, as the surviving heir male of the body of the 
said George first earl of Huntingdon. 

That the said George first earl of Huntingdon left issue five 
sons, of whom sir Francis the eldest succeeded to the earldom, 
and died leaving six sons, Henry, George, William, who 
died without issue, sir Edward, fourth son, fi*om whom the 
petitioner was descended, and was heir male of his body, and 
two other sons. That all the male descendants of Henry and 
George, the two elder sons of sir Francis, the second earl of 
Huntingdon, were extmct, by which the said Hans Francis 
Hastings was become heir male of the body of tlie first earl 
of Huntingdon. 

The report concludes in these words. *^ Upon the whole of 
this case I am humbly of opinion that the petitioner, Hans 
Francis Hastings, has sufficiendy proved his right to the tide 
of earl of Huntingdon. And that it may be advisable, if your 
Royal Highness shall be graciously pleased so to do, to order 
a writ of summons to pass the great seal, to summon the 
petitioner to sit in parliament, and there to enjoy the rank and 
privilq;es to the said title belonging." 

E 4 . 
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A writ of raxDinons wa& issued accordingly, and Mr. 
Hastings took his seat in the house of peers, as earl of Hun- 
tingdon** 



* Hie case of Willotigfabf of Pariiam has been already stated, and the 
cases of the earidoms of AaglesQr and Banbuiy will be found in the next 
chapter. 
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SECTION I. 



The crown appears to have exercised from the earliest times JmiMiio- 
the supreme jurisdiction in aU cases respecting the r^ht to ^*^ 
those digmties which were not annexed to the possession of 
particular castles» honors, lordships, or manors. For the 
mode of proceeding seems always to have been by petition to 
the king; and the court to which the crown usually referred 
such claims was that of the high constable and earl marshal, 
where cases were determined by the rules and customs of 
chivaliy. 

§ 2. Thus in the daim of Mr. Wymbish to the name and CoUiiifyii. 
title of lord Taylboys, when king Henry VIIL consulted the 
two chief justices, they answered, ^ That the common law 
dealeth litde with titles and customs of chivalry, but such 
questions had always been decided before the constables and 
marshals of England." 
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Colliniy & s. In the case of Mr. Berty, in queen Elizabeth's time, 

claiming the barony of Willougbby by the curtesy of England, 
it is said, *^ Albeit for the most part the manner of trials in 
questions of nobility and chivalry, have not been by jury, after 
the course of the common law, but by depositions and proc6, 
after the manner of the civil law* ; and therefore the constable 
and marshal of England have used to call divers doctors to 
assist them ; yet always the issues ought to rely on the customs 
of chivalry used within this realm." 

1 Inft. $ 4. It is said by lord Coke, that the court of the constable 

4-1 S5. ' ^^^ marshal proceeds according to the customs and usages of 
chivalry; and in cases omitted, accordbg to the civil law, 
secundum l^em armonan. It should, however, be observed, 
that questions of this nature were never determined according 
to the Roman law, but by the common law of England. For 

Golliiii»65. ^^^^ ^® doctors of civil law held that titles and matters of 
honor and dignity were to be ordered and ruled according to 
the custom of every particular country. It being a maxim of 
theirs, that consuehido in unaquaque regione est omnium digni" 
tatum* 

GoUins,64. $ 5. In the case of the barony of Abergavenny, 2 James L, 
it was contended on behalf of sir Thomas Fane, that the 
question ought to be decided according to the customs of 

Id. 104. chivalry, and not by the common law. On the other side 
seijeant Doddridge said, the court of the earl marshal had 
particular jurisdiction, originally and primarily, to determine 
all matters concerning chivalry, dignity, honor, and arms. 
But as other courts might also, indirectly, though not origin- 
ally, determine such questions, if the court of the earl mar- 
shal should adjudge one way, by any foreign laws, and the 
court of king's bench adjudge another way, by the common 
law, great confiision and inconvenience would ensue; there- 
fore the common law ou^t to decide the controversy. 

$ 6. The mode of proceeding in this court is so fully de- 



* Even in an action at law, if iflsue be jomed whether a penon be 
baron or not, it shall not be tried by a jury, but by the record of parlii 
ment, i Inst. 16. b. 
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scribed by MiUes in his Political Nobility (a book which was 
published in the b^inning of the reign of king James I.)} that 
I shall transcribe the passage : — 

*^ For the disciding of sutes concerning honours, and for the Millesy 
preservation unto every man the right of his &me or dignity, 
the natural tribunal, seat or court for the nobility is every 
where called by this name, MUitaris; that is to say, the mar- 
shall or military court, and commonly the court of chivalry : 
the form whereof with us is this — the appointed place for the 
holding thereof is the king's haU, wherein the constable of 
the kingdome, and the marshall of England, sit as judges ; 
where any plaintifie, eidier in cases of dignities or armes, or 
of any other sute or controversie concerning nobili(y, may sue 
the defendant. 

" The forme of prosecuting the action is on both sides 
tryed by the looking into of letters patent, ancient charters, 
and of evidences, (as they terme them) and by witnesses* 
All things are for the most part acted by their advocates in 
writings in latine or in firench. At length the definitive 
sentence, according unto equity and rights and our own 
heroical custome, and not after any strange manner, sealed 
with the publicke seal of the office, is openly read, and 
afterwards is delivered to the earle marshall to be put into 
execution. 

^< If any thing chance to be unprovidently done, or un- 
advisedly in the sute overslipped, on either part, it is lawfiil 
for them to appeal unto the king, who is wont to refisr the 
whole matter unto the byshops and other ecclesiastical per- 
sons, unto the learned lawyers, and others of most upright 
life, to be diligently again examined and expounded.'' 

^ 7. The court of the high constable and earl marshal lost ]In<t74.b. 
a considerable portion of its lustre and consequence by the 4 lost 1 95. 
abolition of the office of high constable, in the reign of king 
Henry VIII. But still retained its jurisdiction in cases of 
anns and honor. 

$ 8. Thus in 10 Elizabeth a claim to the tide, honor, and Herald's 

Coll Book 

barony of Dacre of Gillesland was brought before the duke of \^.g?9oo! 
Nc»folk, as earl marshal ; but because the duke was both fiuber* 
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in-law and guardian to some of the parties ; his grace became 
suitor to her majesty, that though the trial thereof did of right 
belong to himself, by reason of his office of earl marshal of 
England, as a matter incident to be tried, decided and judged 
before him, in respect of his said office, of long time used and 
accustomed ; that some of her highness's counsel might be ap« 
pointed to hear the same. Whereupon the queen directed a 
commission to the marquis of Northampton, the earl of Pem- 
broke, the earl of Arundel, and the earl of Leicester, giving 
them authority to hear and determine the controversy afore- 
said, according to equity and right ; with a special saving of 
the right of the earl marshal. 

iliist.74.b. } 9. In 20 James I., the lord keeper, the master of the 
rolls, and a great number of the privy council, after a solemn 
hearing, declared that the earl marshal had all the powers of 
judicature, without the high constable, during the vacancy of 
that office ; and upon report of this to the king, he issued Iiis 
commission under the great seal to the then earl marshal, 
commanding him to proceed in all causes whatsoever, whereof 
the court of constable ought properly to take cognizance, as 
judicially and definitively as any constable or marshal, either 
jointly or separately, theretofore had done. 

$ 10. When the office of earl marshal was in conmiission, 
claims to dignities were usually referred to the. commissioners. 
Though in the following instance a claim of this nature, but 
which was in fact only a case of precedence, was referred to 
the house of lords: — 

iiRep.i. 5 11. Lord La Warre petitioned queen Elizabeth for the 
* ancient barony of Delawarre. The petition was referred to 
the house of peers, and indorsed in these words : ^^ Her ma- 
jesty hath commanded me to signify to your lordships, that 
upon the humble suit of the lord La Warre, she is pleased 
that the matter shall be considered and determined in the 
house." 

The consideration of the petition was committed by the 
house to lord Burghley, lord treasurer, and divers other com- 
mittees, who, at his chamb^ in Whitehall, heard the counsel 
learned of both parties, in the presence of the two chief jus- 
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ticeSf and divers other justices, and made a report of their 
resolution to the house, who allowed it Whereupon it was 
ordered by the lords that the queen should be acquainted with 
it by the lord keeper of the great seal ; which was done ac- 
cordingly, and the queen likewise confirmed it 

§ 12. In the reign of king James I. the claim of Edward 7Rep.S5. 
Neville to the earldom of Westmoreland was, ^^ by command 
of the king propounded to aU the judges." The daim of ^^ 
Sampson Lennard to the barony of Dacre was referred by that 
prince to the lords in commission for martial causes. As 
also the claim of the earl of Rutland to the barony of Roos. 
But the claims of sir Thomas Fane and Mr. Neville to the 
barony of Abergavenny, in the same reign, were referred to 
the house of peers.* 

§ 13. In the reign of king Charles I., the claims of Robert 

de Vere and lord Willoughby de Eresby to the earldom of 

Oxford, and office of great chamberlain, was referred to the 

, house of peers, but the words of the reference show that it was 

not a matter of course : — 

^* Since these petitions concern so irreat an honor and office ^^Y^/ 
of inheritance, and that it nuls out so opportunely durmg the 
sitting of our high court of parliament, we think it fit to take 
the advice of our lords and peers of our higher house of parlia^ 
ment, who have the judges with them, for their assistance, in 
any point of law which may arise. Therefore our pleasure is, 
that their lordships call the competitors before them, and ex- 
amine their titles, and certify us what they find, and their 
opinions thereof, whereupon we shall do that to either party 
which shall be just" 

$ 14. King Charles I. by letters patent, dated in the ISth 
year of his reign, issued a commission of enquiry, directed 
to the earl of Manchester, lord keeper of the privy seal, the 



* The first case in which a claim to a dignity appears to have been dis- 
cussed by the house of lords, is that of the earldom of Arundel, 1 1 Henry VI., 
of which an account has been given in ch. ii., where the king decided 
the controversy by an act made with the advice and assent of the peers in 
pwliament. Lord Hale's Jur. of the Lords, c. 17. . 
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tad of Dorset, the qaeen's chamberiun, and sir Francis 
Windebank, one of die secretaries of state^ by which, after 
redtmg that he had lately required them to call before them 
one who called himself by the name of Roger Stafford, and 
as the said king was informed, did pretend a right and title 
to the honor and dignity of lord Stafford, and to examine as 
well his descent, and what other reasons or grounds of pre- 
tence he had to that title, as also what could be produced to 
the contrary ; then to the end that the truth might appear, 
and forasmuch as the siud king understood that the said party 
was of a very mean and obscure condition, and it concerned 
the king^ as being the fountain and protector of true honor 
within his dominions, to be careful that a person of so mean 
a quality should not be suffered to take upon him the name 
and pretended right to be of so noble and ancient a fiunily, 
but upon good and apparent grounds; the king thereby 
required and authorised the said three commissioners, or 
any two of them, to examine upon oath all such persons as 
should be produced on either side, or whom they should 
think fit to receive information by, for the better clearing of 
the aforesaid matters in question. And for the said king's 
Ante,eh.iT. satisfiustion, in a business of such importance, two years after 
^ ^^ this Roger Stafibrd levied a fine of the barony of Stafibrd 

to the king. 
Colliniy $ 15. In the reign of king Charles II., the claim of Mr. 

Mildmay to the barony of Fitzwalter was referred by that 
prince to the house of lords, and there agreed ; but no re- 
solution come to, on account of a prorogati(m of parliament. 
His majesty therefore directed that the claim should be heard 
at the council board ; where it was argued by counsel on 
behalf of Mr. Mildmay, and of Mr. Cheeke who opposed 
the claim, in the presence of the king, the two chief justices, 
the chief baron, the king's chief serjeant at law, and the 
attorney and solicitor general; when, afler consulting the 
judges upon two very important points of law, with whose 
opinions and resolutions his majesty being fully satisfied, ** It 
was ordered by his majesty, that the petitioner was admitted 



S86. 



i 



CH.vi. S 15— 19. Digmties. «55 

humbly to address himself to his majesty, for his writ to sit in 
the house of peers as baron Fitzwalter." 

A writ was issued accordingly, and Mr. Mildmay was Journ. 
seated in the house of peers as baron Htzwalter. ^ss. 

$ 16. Since that period, whenever the attorney general has 
recommended a further examination of a claim to a digni^, 
it has been uniformly referred by the crown to the house of 
peers. That house has however no right to interfere in cases 
of claims to dignities, but by reference from the crown. 
Thus lord Hale in his treatise on the jurisdiction of the lords, 
says, '* And hitherto may be referred the cases of titles of 
honour and precedence, between the nobility. Though regu- 
larly such cases come first to the king, and by reference from 
him to the lords." • 

$ 17. Where a dignity or tide of honor has been dormant Mode of 
for a considerable time, either from the negligence of those P 
who were entitled to it, or fit>m the difficulty of ascertaining 
to whom it belonged ; or from its having fidien into abeyance 
among coheirs, or any other cause, the lord chancellor will 
not issue a writ of summons to the person claiming it, without 
a previous examination of his right 

. $ 18. The first step then in all cases of this kind is, for Petition to 
the claimant to present a petition to the king, through the 
medium of the secretary of state for the home department, 
which is in the nature of a petition of right; stating the 
original creation of the dignity, and the exerdse of it, with 
a short account of the claimant's title and pedigree ; and 
praying that it may be adjudged and declared to belong to 
him, or praying a writ of summons to parliament by the 
stile and titie of the dignity so claimed. 

$ 19. Besides claims to dignities, there are several in- 
stances, in modem times, of claims made to coheirships in 
those antient baronies that are descendible to female heirs ; 
and which are therefore subject to &I1 into abeyance. Be- 



* It b said by lord Coke, that the house of peen has a jurisdictioo in 
all matters of precedence of peers. 4lntt«969. isCoke's Rep. 65. Barony 
of otrangey ant^ cv. 
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cause where a person has ftillj established that a barony is 

descendible to female heirs, and is actually in abeyance ; and 

that he is one of the coheirs to such barony ; the crown may» 

and frequently has, terminated the abeyance by confirming it 

Ante. to such coheir, as in the cases of Botetourt and Roos. And 

in such cases the prayer of the peddon is, that the barony may 

be declared in abeyance, and that the petitioner is one of the 

coheirs to such barony. 

Reference $ 20. In modem times it has been the usual practice to 

J^j~ refer all petitions presented to the crown, respecting claims 

General, to peerages, in the first instance, to the attorney general; 

requiring him to examine them, and to make his report 

thereon. 

$ 21. After such reference is made, the claimant, by hia 
agent or solicitor, lays before the attorney general a statement 
of his case, produces his evidence, and in many cases is 
heard by his counsel. 

$ 22. Where any person opposes a claim to a dignity, he 
may enter a caveat in the attorney general's office ; in con- 
sequence of which he will be allowed to attend by his agent 
or solicitor, and be heard by his counsel. And where it 
appears to the attorney general that any other person is in- 
terested in the claim, he directs notice to be given to such 
person. 

$ 2S. If the case appears to be a clear one, and the 
claimant produces satisfactory evidence of the facts, the at- 
torney general reports that he is entitied to the dignity ; and 
that his majesty, if he shall so please, may direct a writ of 
summons to be issued to him. And if the lord chancellor 
concurs in that opinion, a writ is issued accordingly, and the 
claimant takes his seat in the house of peers. As in the cases 
of the dukedom of Somerset, the barony of Hastings, the 
marquisate of Winchester, and the earldom of Huntingdon. 
But where the dignity has been long unclaimed, or in abey- 
ance, or where the attorney general has any doubts upon the 
case, he recommends that the claim be referred by his majesty 
to the house of peers. 

Reference $ 24. Where the attorney general recommends a claim of 
to the 
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this kind to be referred to the house of peers, an order of Hoiue 
reference is made by his majesty accordingly, which is usually 
' in these words. 

'^ His mqesty being moved upon this petition, is graciously 
pleased to refer the same, together with the report of the 
attorney general, hereunto annexed, to the right honorable 
the house of peers, to examine the allegations thereoi^ as to 
what relates to the petitioner's title therein mentioned, and to 
inform his majesty how the same shall appear to. their lord- 
ships/' 

§ 25. This reference to the house of peers is discretionary 
in the crown, for it might resume the former practice of re- 
ferring claims of peerage to the court of the earl marshal, or 
may act on the report of the attorney general, and grant the 
claimant a writ of summons, without any reference; ot refuse Ante, 
to make any reference, as was done in the case of the earl- 
dom of Banbury in 1727, by the advice of sir Philip Yorke, Ante. 
afterwards lord Hardwicke. 

§ 26. It has been already stated that without a reference 1^> ▼• 
by the crown, the house of lords has no right to entertain a Banbury, 
claim to a dignity ; though there is one case in which the ^^^ 
house did take cognizance of a claim to a dignity, without 
any reference from the crown ; but afterwards the house ap- 
plied to the king for permission to proceed in the claim, 
which was granted. 

§ 27. In 1672, the countess dowager of Northumberland Earldom 
presented a petition to the house of lords, complaining that thiunber- 
a person calling himself James Percy assumed the tide of earl ^^ 
of Northumberland and lord Percy, to the dishonor of that voLxii. 

family. ^^^' 

The house referred the matter to the committee of pri- 
vileges. 

Some time after, the earl of Carlisle acquainted the house, !<!• ^'« 
that the earl of Suffolk and himself had moved his majesty 
for to give the house leave to hear James Percy, concerning 
his cUdm to the earldom of Northumberland ; and his majesty 
had given leave to the house to hear and determine the same 
accordingly. 

s 
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The case was heard on behalf of the countess of Nor- 
thumberland, but Percy refused by his counsel to proceed to 
make out his claim, but prayed longer time for that purpose; 
upon which their lordships offering, that if the sud James 
Percy, by his counsel, would make appear any probability 
towards his said claim, he should have further time allowed 
him; which he refused to do. Itwtis resolved that his pe- 
tition should be dismissed. 

Joura. In the year 1685, the duke and duchess of Somerset pre- 

▼ol^v.84. 3gQ^ 1^ petition of the same kind against the said James 
Percy, which was referred to the ccnnmittee of privileges. 

Id 38. Soon after a packet of papers was found on the table of 

the house, subscribed Perciei petidon of complaint, which 
was referred to the committee of privileges to open the same. 

Id S94 The committee of privileges reported, that as the former 

petition was dismissed, there should be no countenance givea 
to the petition ; and that the petitioner's calling himself right 
and lawful earl of Northumberland, after the house had dis- 
missed his former petition, was insolent and injurious to the 
house. 

Id. 240. Some time after, the house heard counsel on behalf of 

James Percy; and the lords judging that his pretensions were 
groundless, false, and scandalous, ordered that the said Jamea 
Percy should be brought before the four courts in West- 
minster Hall, wearing a paper upon his breast, in which should 
be written — The false and impudent pretender to the earl- 
dom of Northumberland ! 

Proceed- $ 28. When the king's reference is presented to the hoase 

uigs there, ^f peers, an order is made, referring the petition and the re- 
port of the attorney general, together with all other papers 
relating to the claim, to the committee of privileges ; before 
whom the petitioner must proceed. 

94 March, And by a standing order of the house of peers, that com- 
mittee is directed not to proceed to the hearing of any claim 
to a tide of honor until fourteen days after printed cases 
shall have been delivered, which shall contain an abstract of 
the proofe and authorities upon which such claim may be 
founded, with the dates thereof and references where the 
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same may be found. And where any unforeseen objections 
are made to the claim, or any new matter is discovered by 
the claimant, he may petition the house for leave to present 
an additional case, which is usually granted. 

§ 29. When the committee of privileges sits, the claimant 
appears by his ^gent and counsel, who state his case ; and the 
attorney general always attends, on behalf of the crown, to 
inspect the evidence produced by the claimant, and to make 
such objections to the case and pedigree as may occur to him. 
It being the duty of that officer to guard the rights of the 
crown, and those of the peerage, and not to suffer any person 
to be admitted into that body, who does not prove a clear 
and indisputable title to a dignity. 

$ SO. While the claim is pending^ any person may, by 
petition to the house, oppose it, and make a claim ; and will 
be allowed to present a printed case, and be heard thereon 
by his counsel, before the committee of privileges; and where 
that committee apprehends that any other person may have 
a right to the dignity claimed, they will direct the claimant Powis^vr. 
to give notice to such person. 

$ SI. Where any difficulty arises in matters of law, the 
house of peers usually summons the judges to their assistance, 
and requires their opinion upon abstract cases which they put 
to them. And iii some cases the committee of privileges 
make a special report to the house; and require instructions 
how to proceed, as in the late case of the barony of Borth- Infra, 
wick. 

§ S2. In all cases of claims to dignities there must be fiill What 
and sufficient proo& as to two points. First, of the creation JcMary?*" 
of the dignity, and of its existence at the time it is claimed ; 
and secondly, of the pedigree of the claimant 

§ SS. The creation of a dignity must be proved by matter 
of record ; except in the case of a woman claiming a dignity 
by marriage. Thus in the countess of Rutland's case, it was 
resolved, << that duke or not duke, earl or not earl, baron or 3 Ja.1. 5. 
no baron, shal^ not be tried by the country, but by record ; ]iep. 53. 
for if they be lords of parliament, it appears by record ; and 
therefore by record, viz. by the king's writ, it ought to be cer- 
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tified. Bui-tt woman, who is a duchess, countess, or baro- 
ness by marriage, which is a matter of fact, in such case not 
duchess, -&& shall be iried by the country ; for their ^gnity 
accrued to them by matter in fact." 

§ S4. " No man," says lord Molt, " can be a peer without 
matter tof record; for it ought to be either by letters patent 
under the great seal, which is the most common way at this 
day, and by which the patentee is ennobled immediatdy, 
thpugh he had never sat in parliament Or by writ, by 
whidh the party is »not ennobled until he sit in parliament; 
and the which is countermandable by death; or by the king, 
by a supersedeas^ before the sitting in parliament But in 
both cases his nobility commences by matter of record, and is 
matter of record. And when a man pleads any such matter, 
he ought to shew a record of it, that is, shew the letters par 
tent of his •creation, or otherwise shew some writ on record, 
by which -he or his ancestors, under whom he claims, have 
been created peers, or summoned, -or sat in parliament For 
peerage b not a matter in patSf to be gained by prescription, 
no more than felons' goods, deodands, &c. But there ought 
to be some matter of record of it; in the same manner as there 
ought to be some allowance in eyre, &c. of the others. And 
in this case, earl or not earl shall be tried by record ; scilicet^ 
he ought to shew some record by which he or his ancestors 
have been emiobled ; nobility not being a matter which may 
be gained by usage in /mzas. But if he begins and shews his 
title by record, and then makes a descent, in such case the 
descent was never tried by record." 

$ 35. It has been stated that where several writs of sunw 
mons to parliament appear to have issued to u person prior to 
the eleventh of king Richard II. a barony by writ will be held 
to have been thereby created in such person. Because the 
first creation of a barony by letters patcfnt was in that year. 

$ 36. In the case of the barony of Clinton, in 1 794, the 
original creation of the barony was not shown. But it appear- 
ing from the journals, that in consequence of a^question which 
arose in.4 & 5 Philip and Mary between the lord Clmton and 
the lord Stafford, concerning their precedence, the house bad 
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adjudged, that the lord Clmton had always place next above 
the lords Audeley.. This was held sufikient proof that the 
barony of Clinton was originally created by writ; because 
this precedence was far above that of any barony by patent 

^ 37* In the ease of the barony of Conyers, the first per- Ch.yl$6a. 
son who appeared to have been summoned by writ by that 
titte, was William Conyers in 1 Henry VIIL; and the patent 
and close rolls having been searched from' the be^nning of 
the reign of king Richard IL to the 1 Henry VIIL inclusive, 
and na patent of creation to any of the family appearing, nor 
•any prior writ of summbns, the house of peers held the ba- 
rony to be by writ. 

$ S8. With respect to the proofs of a writ of summons, the Proofs of 
original writ itself should be produced, or else sufficient evi- JJ,^©^ 
dence given that such a writ was issued* 

Lord Hale says, " there are several kinds of records of Hist. v. i. 
things done in parliament^ first, the summons ta pariiament, 
and that these are not all entered of record in the. times of 
Henry IIL and Edward I. none being extant of record in 
the time of Henry III. but that of 49 Henry IIL and none 
in the time of Edward I. till the twenty-third of that prince* 
But after that year they areforthemost part extant of record, • 
viz. In Dorso Oaui Bohdarwn^ on the back of the dose rolls." 

$ S9. Many of these records, from 49 Henry IIL to the 
year 1685, have been published by sir William Dugdale in a 
work entitled. Summons to Parliament. The writ of sum- 
mons, addressed to one of the principal persons summoned, 
is transcribed on the back of the dose roll, after which come 
these words: Eodemmodomandatumest; or, Consimilia brevia 
dirigimtwr infrascriptis. And then follows a^ list of all the 
other persons summoned.* 

$ 40. It became a practice about the time of king Henry Pettus on 
VIIL when a parliament was to be called, for the clerks of ^^^^^ 
-the petty bag office in chancery, in pursuance of a warrant ch.3. 



* A much more complete collection of the lists of writs of summons to 
parliament will, soon be published under the direction of the house >)f 
lordsji 
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fix>m the lord chancellor, to prepare a schedule, in which were 
set down the fbrms of the writs to be issued to the peers, and 
the names, sdle, and tide of the persons to whom such writs 
were to be sent, which are called parliamentary pawns. 
Idem. ^41. These pawns were formerly made out with the help 

of the masters in chancery, and the heralds ; and being fairly 
engrossed on parchment, are preserved in the petfy bag 
office. For in the late report on the public records, D. p. 100. 
the clerks of the petty bag office make the following return. 
No. 11. ^' Parliament pawns from 21 Henry VIII. to the pre- 
sent time.'' They have always been deemed sufficient evidence 
of writs of summons having been issued ; as appears from the 
following case. 

$ 42. In 1660, the earl of Dorset reported from the com- 
mittee of privileges the case of lord Sandys, touching his 
claim to sit in the house as a peer. That upon search made 
in the office of the petty bag, in the pawns there of record, 
several writs of summons appeared to have been directed to 
his ancestors. Upon which the house was satisfied of his 
lordship's tide to the honor ; and the next day he took his 
seat* 
Prooftof a § 4S. The proo& of a sitting in parliament by virtue of a 
"^'^* writ of summons must be by the records of parliament. For 
1 Inst. lord Coke says, ^^ if issue be joined in any action, wliether a 
isRep. person be a baron or not, it shall not be tried by a jury, but 
70—96. jjy ^^ records of parliament." 

Skinner's § 44. The ancient form of claiming to be a baron by de- 
^^ *^^' scent was thus : " Forasmuch as his ancestors had been bar 
rons, and lords of parliament, and that they 'have had their 
place in the same house of parliament" And whether they 
were lords of parliament or not, must appear and be proved 
by the records of parliament. 

§ 45. It is said that the most ancient proof of a sitting in 
parliament extant is the letter written by the nobles in parlia- 



* In modern times the parliamentary pawns have always been admitted 
as evidence of writs of summons. Bairony of Howard of Walden, ante, 
ch. v., and Minutes of the CcNnm. of Rriv., Barony of Roos, No. 140. 
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ment in 29 Edward I. to the pope, respecting the sovereignty 
he claimed in Scotland; which may be seen in Bymei's 
Fcedera, under that year ; and also in Dugdale's Summons to 
Parliament. But this is a mistake ; for there are two records, 
of a prior date to that letter, published in the Rolls of Parliar 
ment, voLL p. 25. Na 15. and p. 224. No. 2., in which the 
names of several persons, who then sat in parliament, are 
mentioned ; and the letter to the pope is not now held to be 
authentic. 

$ 46. The ancient records, or rolls of parliament, which are 
now printed, are so imperfect that it is very seldom they con- 
tain proof of the sitting in parliament of any of the peers who 
were summoned. No lists of the persons who attended par- 
liament are to be found in them, nor are the names of any of 
the peers who were present mentioned, except where they* 
happen to be appointed triers of petitions, or have acted in 
some particular situation. There are, however, some cases in 
which a sitting has been proved from the ancient roUs of par- 
liament. 

$ 47* Thus in the case of the barony of Botetourt, the fol- Printed 
lowing records were produced, to show that John de Bote- 
tourt, the grand&ther, and John de Botetourt, the grandson, 
were present and sat in the parliaments to which they were 
summoned. 

To prove that John de Botetourt, the grandfather, was 
present, and sat in the parliament of 33 Edward I., there was 
a record on the clause roll 33 Edward I., intituled, Ordinatio 
facta per damnum r^em super ttabilitate term Scotia. The 
effisct of this record was,*that the king in parliament, holden 
at Westminster in lent, in the thirty-third year of his reign, 
had made known by the bishop of Glagu, the earl of Carrick, 
and certain other persons, that the good people of Scotland 
should cause to assemble the commons of the land, and that 
from amongst them all they should elect a certain number of 
gentlemen, to come on behalf of the commons to the parlia- 
ment which the king had ordered to be held, and which was 
by several prorogations held on the feast of the nativity of our 
Lady; at which pboeand time, the persons elected and named 

8 4 
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in the reooid came to treat of the business and setdement of 
Scotland. And there were also assigned sundry bishops, 
abbots, earls, lords, and gentlemen on the part of England; 
and John lord Botetourt was one of the persons so assigned; 
and qipeared therefore by that record to be then sitting in the 
said parliament, to which he was summoned by a special writ 
as one of the barons. 

That record was supported by anodier of the same year, 
extant among the placita parliamentarian intituled, processus 
tangens epixopum BMiensem. It recites a petition by Hugh, 
bishop of Biblos, in Palestine, to be advanced to the priory of 
Coddingham in Scotland, pursuant to letters of provision 
thereof by the pope. 

The answer to this requisition is, that allowing it, would be 
prejudicial to the king and his royal crown. The names of 
the lords, who were present on this occasion, were particularly 
mentioned in the record, and John de Botetourt was one of 
them. 

There was also evidence, that John de Botetourt was pre- 
sent in the parliament in the third year of Edward II., to 
which he was summoned. The king agreed in that parlia- 
ment that certain of the prelates, earls and barons, who should 
be chosen for that purpose by the lords in parliament, should 
have power to make ordinances for the better regulation of 
his household, and of the kingdom. — The king's assent was 
extant on the patent roll of that year. The ordinances so 
made were also extant on the close roll, and the names of the 
persons elected appeared by an instrument signed by them, 
reciting the proceeding, which was also entered upon the close 
rolL John de Botetourt was one of them. 

To prove that John the second lord de Botetourt was pre- 
sent, and sat in the parliament in the fiftieth year of Edwaid 
III., to which he was summoned, the roll of parliament in 
that year set forth a proceeding in the parliament, then hoUen 
at Westminster, agauist William lord Latymer, impeached 
and accused by the commons for divers deceits, extortions,, 
grievances and other crimes, enumerated in the said record, 
&c Whereupon the said lord Latymer found in parliament 
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certain prelates, lords aiid others to be his .mainpernors for 
his appearance to answer the aforesaid articles, amongst 
whom was the lord Botetourt ; who had been regularly sum- 
moned as a baron, previous to the sitting of the said parlia- 
ment, in the fiftieth year of Edward IIL 

It is said in the printed case, that if any objection could be 
framed to these records as evidence of a sitting in parliament, 
such objection must be taken either to the competency, or to 
tlie effect of the evidence. 

An objection to the competency of this evidence, could 
only take its rise from its being usual, in claims of this nature, 
to prove the sitting by the journals of the house of lords ; 
firom whence it might possibly be inferred, that no other evi- 
dence was admissible to prove a sitting in parliament. 

To which it was answered : first, that it had never been 
laid .down, that the sitting in parliament must be proved by 
the journals of the house of lords; but all the authorities 
agreed in establishing this rule — that the sitting must be 
proved by the records of parliament The house of lords 
had, in questions of this nature, given credit to their journals, 
where a sitting could be proved by them ; but the practice, 
which seemed rather an indulgence to the claimant, could 
never be construed to establish the authority of the journals 
above that of the records: for, in strictness, journals are no 
records^ but remembrances for form of proceeding to the re- 
cord. They were not of necessity, neither had they always Hob. 110. 
been. They were not any record, but notes and memorials 
fi>r the clerks to perfect and enter the records. But the evi- Skinner, 
dence above stated was that of the records of parliament ; ^^^* 
the first record being stricdy an act of parliament, and the 
others full and complete records of transactions in parliament, 
all entered upon the proper rolls, and produced fipom the pub- 
lic archives. It was therefore evidence not only of an equal, 
but in most questions of a superior authority to the journals; 
and in this question, it was stricdy and properly that very 
evidence which the law required toiupport the inheritance of 
a peerage : secondly, the f tate of the journals was such, that 
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this objection could not be allowed without great danger to all 
ancient baronies. 

There were no journals before the reign of Henry VIII., nor 
were they regularly preserved during that reign. An ancient 
original letter, prefixed to the journal book of Henry VIII., 
intimates that several journals were taken away and suppressed 
by cardinal Wolsey. It did not seem reasonable that either 
this accident, or the n^lect of a clerk to the journals, should 
be of any prejudice to the nobility in the inheritance of th^ 
honors ; and yet if no barony could be claimed without proof 
of a sitting by the journals, all those ancient baronies which 
have been united with higher honors before the rdgn of 
Henry VIIL, or during those years of which the journals 
have been suppressed, must be lost. 

Thirdly, baronies had in fact been allowed, though no 
sitting could have been proved by the journals. In the case 
Collins, of the barony of Gbrey of Rutbyn, in 1640, the claim to that 
barony was allowed, upon great deliberation and very accu- 
rate enquiry, though it was evident no sitting could have been 
proved by the journals, because there was no person sum- 
moned under that title fit>m the second year of Edward IV., 
the lord Grey of Ruthjrn being soon afterwards created earl 
of Kent. The barony of Mowbray was revived without ob- 
jection in fiivor of Henry, eldest son of the earl of Arundel, 
though no person had been summoned under that title fix>m 
the thirty-ninth of Edward IIL Algernon, duke of Somer- 
set, took his seat in the house of peers as baron Percy, upon 
the death of his mother, in 1722, without objection; though 
no sitting could have been shown firom the journals, no person 
having sat in right of the old barony of Percy firom the fiftieth 
year of Eklward III. And lastly, no sitting could be proved 
by the journals in the case of the barony of le Despencer. 

The objection to the eflfect of the records could only be, 
that they did not amount to a direct proof that Jdmde Bote- 
tourt was present and sat in parliament as a baron* 

To this it was answered, that John de Botetourt was sum- 
moned to the parliament in the thirty-third year of Edward L; 
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and was not only mentioned as one of those commissioned to 
treat of the affairs of Scotland with the deputies sent from 
thence, but as one who actually did in parliament treat with 
them, and agreed upon the ordinances recited in the record. 
If it were possible to suppose him named as a commissioner, 
though not present in the parliament, (which seemed difficult,) 
yet that he could be named as one of those who did in parlia- 
ment treat and agree upon the matters there mentioned, with- 
out being present in parliament, was a supposition directly 
contrary to the record. The other record of 3S Edward I. 
was a direct proof that he was present That of the third 
year of Edward II. amounted to a very strong evidence of his 
having been present in that parliament ; since the supposition 
that he might be chosen one of the lords' ordainers, though 
absent, was much less probable than that he was present at the 
time he was chosen. 

The record of the fiftieth year of Edward III., by which 
the sitting of John de Botetourt the grandson was proved^ 
was in terms a direct proof that he was present in that parliar 
ment. He was summoned to it. The record says, the lord 
Latymer found in parliament certian lords, amongst whom 
John de Botetourt was named, his mainpernors. John de 
Botetourt must have been present as one of the mainpernors, 
for no person can become security for another's appearance 
without being actually present ; and the record fixes it abso- 
lutely that the bail was given in parliament. 

$ 48. In the case of the barony of Zouch of Harringworth, ^i>* ^f 
several proo& of sitting in parliament 6rom the printed rolls priv.' 
were produced, which were admitted as evidence. ^^* ''* ^ 

$ 49. With respect to dignities conferred by letters patent. No'. }5. 
the proper proof of their creation is by production of the ^^* 
original letters patent, which are matters of record. But dignity by 
where these are lost, which has frequently happened, other ^^^®" P^ 
proofs will be admitted. 

§ 50. By the statute, 13 Eliz. c 6.) it is enacted that all pa- 
tentees, their heirs and successors, having any estate or interest 
in any lands, tenements, or hereditaments, granted by letters 
patent of king Henry VIII., king Edward VL, queen Mary, 
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king Philip and queen Mary, or by any of them, or by queen 

Elizabeth, at any time after die 4th February, 27 Henry VIIL, 

.or by queen Elizabeth, her hdrs or successors, at any time 

thereafter to be granted, shall make and convey to and for 

them such claim or title by showing forth an exemplification, 

or constat under the great seal,of the enrolment of such letters 

patent, as if the same letters patent were pleaded and shown 

Pfeige's forth* And it was held by the court of exchequer in SO Eli- 

^^^ , zabeth, that this act extended to letters patent of creation of 

5 Coke 8 . 

Rep. 5s. dukes, marqudsses, earls, viscounts, and barons. 

Ante»clu.v. $ 51. In the cbum to the marquisate of Winchester before 
the attorney general in 1796, the enrolments of letters patent 
of SO Henry VIII. and S & 5 Edward VI. were held to be 
sufficient evidence of the original letters patent, which were 
lost. 

Pirooft of $ 52. Where the creation and existence of the dignity is 

V^^^V^^^ proved^ the petitioner must then show that he is heir to the 
person first ennobled*. But here it is not required that the 
evidence should be matter of record; it being sufficient to 
prove tile, descent of the claimant by the same evidence which 
would be required to prove the pedigree of a person claiming 
any other kind of real estate. No admissions, however, be- 
tween contending daimants will be allowed, by the attorney 
general; but tiie whole case of each party must be fiiUy 
proved by legal evidence. 

$ 5S. Where a claim to a barony by writ, which has been 
in abeyance, is made by a sole surviving heir, the claimant 
must not only deduce and prove his own pedigree, firom the 
person first summoned, but must also prove the extinction of 
all the descendants of the other coheirs. And when the claim 
is to a coheirship in a barony, the claimanl: must deduce and 
prove the pedigrees of all the coheirs ; in order that the crown 
may know between what persons the dignity is in abeyance. 

$ 54. The pedigrees of persons claiming dignities were for- 
merly made out by the heralds, and admitted, upon their 
authority, by the house of lords. 

$ 55. Thus in the case of the claim to the barony of Clifr 
ford, in 1691, by ihe earl of Thanet, his pedigree was made 
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out by the heralds ; and it is said in the journals, that ^^ The V.xiv.6i3. 

Vide id. 

v. XY. 203. 



bishop of Salisbury reported from the lords' committees for 



privileges, that their lordships had considered the pedigree of 
Thomas earl of Thanet to the barony of Clifford, which was 
brought to their lordships by Mr. Gregory King, an herald 
sworn at the bar of the house, and attested by sir Thomas St. 
Greorge and the other heralds : and their lordships were of 
opinion, that Th(Hnas, late earl of Thanet, was the sole 
lineal and right heir to Robert de Clifford, first summoned to 
parliament as lord de Clifford by writ And that the said 
title and barony of lord Clifford did of right belong to the said 
earl of Thanet, and his heirs. To which the house agreed.'' 

$ 56. By a standing order of the house of lords, made in Journ. 
1767, it is declared I'', that it is the duty of the heralds to ' ^g^ 4^ 
take exact accounts, and to preserve r^ular entries in their 8* & 9^- 
books of office, of the peers and peeresses of England, and 
their descendants. 2^ That garter do attend on the first ad- 
mission of a peer, whether by creation, or descent, and do 
deliver in a pedigree of such peer, to be referred to the com- 
mittee of privfleges, who shall examine and report the same ; 
which report shall be filed by the clerk, and kept among the 
records of the house ; and a copy kept at the herald's office, 
without prejudice however to any person who may be ag- 
grieved by any error therein. 8°. That every peer, and 
peeress in her own right, may be at liberty to make proof of 
his or her pedigree, before the committee of privileges ; and 
to obtain the like entry thereof. 

$ 57. Where the pedigree of a person, claiming a peerage, 
is not recorded in the manner required by the above order, it 
will not know be admitted, upon the bare authority of the 
heralds ; but must be proved by evidence strictly legal, and 
such only as would be admitted, as evidence of pedigree, upon 
a trial before a jury, in a court of common law. 

It would be impossible to enumerate all the kinds of evi- 
dence by which a pedigree may be proved ; but some of the 
principal ones shall be pointed out 

$ 58. While the feudal law prevailed, whenever a person Inquititi- 
who held lands incapiU of .the king, by knight service, or in ^j^^*' 
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socage died seised of them, awrit ot diem dausit extremum^ or 
a ^)ecial writ oi mandamus issued, directed to the escheator; 
commanding him by the oaths of honest and lawful men to 
enquire what lands and tenements the said person held of the 
king in chief, and by what services, and who was his next 
heir, and of what age, and to return the inquisition into the 
court of chaqceiy. 

$ 59. TTie inquisitions taken under these writs are preserved 
in the tower, vnd the rolls chapel, Hiey are called Inquisi" 
tianes post Mortem, and form a most extensive and useful 
source of evidence of the pedigrees of all the great ancient 
fiunilies. The evidence of an Jnqtdsitio post Mortem is how- 
ever not conclusive, but may be repelled by other evidence^ 
And where there appears to have been any irregularity in the 
proceedings, it will be totally rejected. 

$ 60. In the case of the barony of Powis, in 17S1, three 
inquisitiones post mortem were produced ; but it is said in the 
printed case, that the jury's finding in two of them exceeded 
the authority of the writ : and as to the third, a sig)ersedeas had 
issued, and vacated it. And that in a cause in the court of 
wards, that court, by a solemn decree, reciting that the said 
three inquisitions had been traversed, and in due form avoided, 
declared them insufficient. 

§ 61. Upon the abolition of military tenures, at the restor- 
ation of king Charles 11. The practice of taking inquisitiones 
post mortem ceased; and from that period the parish registers, 
which were first established in the year 1 538, are the chief 
sources of evidence of baptisms, marriages, and burials 

$ 62. In a modem case, where the roister of the parish of 
Pancras was produced in evidence, lord Eldon said : << None 
of these registers have been kept, until lately,, according to 
law. By the canon law the clergy are required every week 
to form and sign these registers ; and to send annually a dupli- 
cate to the ordinary ; which duplicate being by the law re- 
quired to remain with him, would itself be evidence. That 
was never done, and in the Chandos case, one noble lord» 
now deceased, was disposed on that ground to reject a great 
number of registers, as not having been kept according to the 
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canons. The house, however, thought that the subject hav- 
ing &llen into so loose a state, could not in that instance be 
taken with such strictness. From what passed in that case, 
there is now considerable security for the authenticity of evi- Vide 
dence of pedigree in future; as partly upon my suggestion, q^^ ^' 
the bishops came to a determination to require the transmis* ^ ^^^* 
sion of these duplicates. 

§ 63. By a late order of the house of peers, all parish regi- 
sters o£Pered in evidence in peerage cases must be produced 
by the rector, or vicar of the parish ; or by some person en- 
titled to the custody of them. 

§ 64. The books of the herald's office contain evidence of Books of 
pedigree of different kinds. First, original visitation books, aid's office, 
or, where the originals are lost, authentic copies of them. 3 Conun. 
Secondly, Funeral certificates, when signed by respectable ' 
persons, connected with the &mily of the deceased.* Thirdly, 
Pedigrees entered at the office, signed by the persons enter- 
ing them, and witnessed by a herald. But the private col- 
lections of heralds, made for their own use, though deposited 
at the herald's office, are not evidence. 

65. In the case of the barony of Willoughby of Parham, a 
manuscript book from the herald's office, called ** Arms and 
Descents of Nobility," marked E 16, was received as evi- 
dence of pedigree. But in the case of the barony of Zouch Min. of 
of Harringworth, the committee of privileges rejected that privileges, 
book, as not being admissible evidence. p.100.205. 

§ 66. Judicial proceedings are in many cases admitted as Judicial 
evidence of pedigree. Thus a degree of the court of chancery, ^j^**^^" 
and a verdict at law, may be evidence. As also answers and 
depositions in suits in chancery, but the bill must be first 
proved. 

§ 67. A special verdict, in a suit between other parties, Neale ▼. 
will not however be received as evidence of a pedigree, be- Athol. 
cause it is res inter alios, acta. The same^ point was held in ^^^ ^^' 

1151. 

* Vide the case of the earldom of Banbury, infra, and minutes of 
the coQumttee of privileges in the case of the barony of Roos, pa. 184. 
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Infra. the case of the earldom of Banbury, respecting dqpositions of 
witnesses, in a suit in chancery. 

Deedi. j 68. Marriage settlements and other deeds are admitted as 

evidence of pedigree. But it must be shown that such deeds 
or instruments were found among the muniments of the family, 
and as such delivered to the person who produces them. 

Willi and $ 69. Wills are admitted as evidence of pedigree, where 
they mention any thing respecting the children or other re- 
lations of the testator. And letters of administration are also 
received as evidence of pedigree. 

Inicrip- $ 70. Inscriptions on tombstones are allowed as evidence 

to^"bi?ftc of P^'Si^^ ^ ^^ cannot be supposed that the relations of a 

18 Ves. R. deceased person would permit an untrue account of him to be 

144. placed over his grave. 

Idem. § ?!• Engravings on rings have also been admitted as evi- 

dence of pedigree, upon the presumption that a person would 
not wear a ring upon which was an error. 

Ueanay j 72. Although hearsay evidence is not generally admitted 

tboi!'^ in other cases, yet it is received in support of a pedigree ; be- 
cause the exclusion of such evidence, in cases of this kind, 
would prevent all testimony whatever. For the evidence of 
any living witness of what passed within the short time of his 
own memory, would often be insu£Bcient; and there is no 
other way of knowing the evidence of deceased persons than 
by the relation of others, of what they have been heard to 
say. 

3 Term. § 73. In a modem case Mr. justice Buller said, that hear- 

^' ^^^* say evidence was constantly allowed in all cases of pedigree* 
though from persons not of the fiunily. But lord Kenyon 
differed from him, and said, *^ I admit that declarations of 
the members of a fiunily, and perhaps of others living in habits 
of intimacy with them, are received in evidence as to pedi- 
grees ; but evidence of what a mere stranger has said, has 
ever been rejectee^ in such cases." 

uVesey, $ 74. Lord Erskine has observed that courts of law are 

^45. obliged, in cases of pedigree, to depart fit>m the ordinary 

rules of evidence; as it would be impossible to establish 
descents, according to tlie strict rules by which contracts 
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are established^ and subjects of property regulated; requir- 
ing the &cts from the mouth of the witness, who has the 
knowledge of them. In cases of pedigree therefore, recourse 
is had to a secondary sort of evidence, the best the nature of 
the subject will admit, establishing the descent from the only 
sources that can be had* Perhaps while the feudal tenures 
prevailed, with the ancient inquisitiones post mortem^ oppor- 
tunities of establishing descents were afforded, much superior 
even to the modem means, by the register of births and bap- 
tisms. The heads of families, upon those occasions, made 
solemn declarations, which were matter of record, and threw 
great light upon questions of inheritance.* 

§ 75. It has always been held that direct and positive proof proof^ of 
of the (act of marriage is not necessary, in cases of pedigree; marriage. 
but that the acknowledgment of the parties, their reception by 
their &milies as married persons, their cohabitation, public 
reputation, and various other circumstances are admissible^ 
as evidence of marriage. 

§ 76. In the printed case of the barony of Say and Sde 
in 1781, it is stated, that John Twisleton, the claimant's 
fiither, was married to Anne Crardner, the claimant's mother, 
in 1733, at the Fleet Prison, where marriages were at that 
time frequently celebrated. And it b there said that in sup- 
port of a marriage of this nature, where witnesses present at 
the marriage could not, at that distance of time, be ex- 
pected to be produced, evidence of declaration and avowal of 
the parties in their lifetime, by will or otherwise ; as also 
evidence of public reputation, during the life, and after the 
death of the parties, were ample proofi of a legal marriage* 

§ 77. In the above case a certificate of the marriage, in the 
hand-writing, and signed by the then officiating minister of 
the Fleet, was ofiered in evidence; but it does not appear 
whether it was admitted or not The marriage was however 
allowed to be good* 

* See Mr. Jiistioe LBorence^s answer to a qaestion put to the judges in 
the case of the earidom of Bcfkeley. Phitippt's Law of Endenoe. 
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Read r. § 78. In some modem cases a similar certificate has been 

^^^•g admitted. But lordXenyon held that the certificate of a 
cases, 831. marriage celebrated at the Fleet, signed by the officiating 

minister, was not admissible evidence. 

Uo^d ▼• §79* In a subsequent case Mr. justice Heath admitted the 

h]IJ^ Fleet books as evidence of a marriage. And in a suit in 

i6Ves.62. chancery to impea^ the verdict obtained on that and other 

evidence, lord Eldon said, '* I give no (pinion that the 

Fleet r^;ister is evidence; but I am not prepared to say it 

may not be received as evidence of a &ct, and I can suppose 

cases in which such evidence might be received." 

$ 80. By the statute 26 Greorge II. c 83., commonly called 
the marriage act^ it is enacted {§ 8.) that all marriages so- 
lemnized after the 25th day of March, 1754, in any other 
91 Geo. 5. place than a church or public chapel^ unless by special 
licence, or that shall be solemnized without publication of 
banns,, or licence, shall be nuU and void. By the fourteenth 
section it is enacted, that the church-wardens and chapel- 
wardens of every parish or chapelry shall provide proper 
books, in which all marriages there solemnized shall be re- 
gistered. And that all marriages shall be solemnized in the 
presence of two or more credible witnesses, besides the 
minister who shall celebrate the same. And that immediately 
after the celebration of every marriage, an entry thereof shall 
be made in such register, to be kept as aforesaid, and shall 
be signed by the minister, and also by the parties married, 
and attested by such two witnesses. 

§ 81. It has been repeatedly held that this act does not 
take away the ancient mode of proving a marriage by pre- 
1 Black. Bumptive evidence. Thus lord Mansfield has said : <* In a 
Rep. 567. g^i^ jj^ ^g ecclesiastical court for jactitation of marriage, per- 
liBps it may be necessary to prove that all the solemnities of 
the marriage act have been punctually and regularly complied 
with ; but Grod forbid that in other cases (the legitimacy of 
children and the like) the usual presumptive proofi of mar- 
riage should be taken away by this statute. It was canvassed 
in parliament at the time when the act was made, and uni- 
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versally agreed by all those whose opinions were worth 
having, that it would not become necessary to prove the 
publication of banns, &c. 

§ 82. In a subsequent case the same judge said : *^ The ^"^ ▼• 
clauses in the marriage act relative to roisters are of infinite Doug. R. 
utility to the kingdom; they were meant as well to prevent ^^^* 
fidse entries, as to guard against illegal marriages, without 
licence or the publication of banns. The registers are di- 
rected to be kept as public books, and accompanied with 
every means of authenticity. But besides facilitating and 
ascertaining the evidence of marriage, they were intended 
for other wise purposes. They are of great assistance in the 
proof of pedigrees, which has become so much more difficult 
since inquisitiones post mortem have been disused, that it is 
easier to establish one for five hundred years before the time 
of Charles II. than for one hundred years since his reign* 
But this advantage would be lost, and it would be very pre- 
judicial, if the act was so construed as to render the proof 
of marriages more difficult than formerly. I take it for 
granted, that the law stands as it did before in that respect. 
Roisters are in the nature of records, and not to be pro- 
duced, nor proved by subscribing witnestses. A copy is 
sufficient, and is proof of a marriage in fact between two 
parties, describing themselves by such and such names and 
places of abode; though it does not prove the identity. An 
action for criminal conversation is the only civil case where it 
18 necessary to prove an actual marriage ; in other cases co- 
habitation, reputation, &c. are equally sufficient since the 
marriage act, as before. 

$ 83. Lord Kenyon has admitted this doctrine in a case at lEspin- 
nisi prius, in which he declared his opinion, that though ^ ' ^^ 
the marriage act had introduced r^^ters of marriage, that 
registration made no part of the validity of a marriage; 
it went but in proof of it. And that now, as well as be- 
fore the passing of that act, cohabitation, acknowledgment, 
and reception by the family, was good and admissible 
evidence of a marriage ; though no register whatever was 
produced.'' 
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§ 84. A marriage had in a fisrdgn country is good, pro* 
vided it appear to have been celebrated according to the lai 
1 Ve8.Rq). loci. And lord Hardwicke has also observed, that the &ct of 
iL foreign marriage may be established by the sentence of a 
foreign court, having competent jurisdiction, in a suit in-^ 
stituted there. And this, genemlly speaking, was conclusive 
by the law of nations ; for otherwise the rights of mankind 
would be very precarious and uncertain. 

§ 85. In the discussion of a late divorce bill, in the house 
of lords, lord Eldon intimated a doubt respecting the validity 
of the marriage, which was celebrated at Rome by a Pro- 
testant clergyman, both parties being Protestants ; and said 
that where persons were married abroad it was necessary to 
show that they were married according to the lex loci^ or 
that they could not avul themselves of the lex locij or that 
there was no lex loci. Some days after, a Roman Catholic cler* 
gyman was produced at the bar of the house, who swore that 
at Rome two Protestants could not be married according to 
the lex loci; because no Githolic clergyman would celebrate 
marriage between two Protestants. The, marriage was held 
to be good. 

$ 86. Arthur Annesley petitioned the king in 1770, for the 
titles and dignities of earl of Anglesey and baron Newport 
Pagnel, stating that king Charles II. had granted to Arthur 
^^'^^ ^^^^' Annesley those honors, to him and the heirs male of his body. 
That Richard earl of Anglesey, the heir male of the above 
named Arthur, succeeded to the honors on the death of Arthur 
in 17S7, and was summoned to and sat in parliament in 1738, 
and to the time of his death iu 1761. 

That the said earl Richard, in the year 1715, being then 
of the age of twenty-one^ married Ann Prust, at Northam in 
the county of Devon, with whom he lived till the year 1725, 
when they separated. 

That in 1737 Arthur earl of Anglesey, the predecessor of 
earl Richard, died ; whereupon earl Richard entered on the 
family estates, took his seat in the house of peers, both in 
England and Ireland, and fixed his residence at CamoUn 
park, in the county of Wexford. 
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That in August 1741, Ann Prust countess of Anglesey died 
without issue ; and earl Richard, as soon as he heard of her 
death, hastened to Camolin park, where he was married, on 
the 15th September 1741, to Juliana Donovan ; the ceremony 
being performed by Lawrence Neale, his lordship's chaplain, 
in the presence of Charles Kavannagh, his steward, and 
Nixon Donovan, the brother of Juliana. But the marriage 
was kept secret on account of the perplexed situation of the 
earl's affidrs, and his disputes with some branches of his own 
fiimily. 

That earl Richard had issue by his lady four children, the 
claimant, who was bom in 1744, and three daughters. 

That in 1752, earl Richard being apprehensive lest his 
family should be exposed to the hazard that attends a private 
marriage, of which all the witnesses, except the clergyman, 
were then dead ; resolved to make his marriage more authentic, 
by an open celebration of it ; and Mr. Neale, who had formerly 
performed the ceremony, having come to Camolin park, his 
lordship i^pointed the 8th October 1 752 for the republication 
of the marriage, which took place accordingly, in the pre- 
sence of nine gentlemen and ladies of the neighbourhood ; all 
of whom signed the following certificate.-^^* We the under* 
named persons were present this 8th day of October 1752^ 
when the right honorable Richard earl of Anglesey acknow- 
ledged he had intermarried with Juliana Donovan countess of 
Anglesey on the 15th day of September 1741. And at the 
same time the said countess of Anglesey produced the cerdfi*- 
cate of the said marriage, in our presence ; and he the said 
Richard earl of An^esey declared he was determined to have 
the said marriage ceremony performed over again, to prevent 
any future disputes in his lordship's family; as most of the 
witnesses that were present at that marriage are since dead. 
And we accordingly saw his lordship married over again, this 
present day above mentioned." 

From this time the earl continued to live publicly with 
Juliana his countess, as his wife, and to educate the petitioner, 
and lus other children by her, suitable to his rank, down to 
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his death in 1761» being uniform to the last hour in acknow- 
ledging the marriage, and legitimacy of his children. 

About two years before his death, earl Richard made a new 
will in which, conformable to the former wills he had made, 
he gave to Juliana his countess, by the description of Juliana 
countess of Anglesey his wife, a yearly rent charge of 10002. 
in bar of dower; and devised all his estates to trustees, in 
trust for the petitioner for life, with remainder to his first and 
other sons in tail male. 

Earl Richard died in 1761, leaving the petitioner his only 
son and heir, who during his minority was called upon to 
vindicate his Irish honor, upon a claim interposed by John 
Annesliey, as lineal heir of the original grantee ; which was 
referred to the then attorney and solicitor general of Ireland, 
who on the 21st September 1765, after a most voluminous 
examination of witnesses on the spot, and near four years' de- 
liberation, in which the petitioner's legitimacy was the only 
question, reported that the Irish honors were legally vested 
in the petitioner, as only son and heir male of the body of 
Richard late earl of Anglesey, in consequence of which the 
petitioner was duly summoned in virtue of the Irish honors^ 
to the parliament of Ireland, and took his seat in the house 
of peers of that kingdom. 

That soon after the claimant petitioned his majesty for a 
writ of summons to call him to the parliament of Great Britain, 
by the stile and tide of earl of Anglesey, by immediate descent 
£rom the late earl Richard his fitther. 

This petition having been referred to his majesty's attorney 
general (Mr* De Grey), and the report and evidence laid be- 
fore the attorney and solicitor of Ireland, having accompanied 
the reference; he proceeded to take that report, and the 
proo& annexed to it into consideration, with such other evi- 
dence as was laid before him by tiie petitioner. And reported 
that his majesty might properly, if he should so please^ order 
tiie usual writ of summons to issue for calling tiie petitioner to 
the parliament of Crreat Britain. It was referred back to the 
attorney general to reconsider his report, and to deliver his 
opinion, on such original evidence as the petitioner should 
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think fit to lay before hkn, what might be properly done on 
the petition. 

Previous to this last reference a petition had been presented 
to his majesty in the name of Dorothea Du Bois, on behalf 
of herself and her two sisters, the daughters of Ann Simpson, 
who had claimed to be the wife of earl Richard, praying that 
no summons might issue to call the petitioner up to the 
British parliament, till her suit, then depending in the eccle- 
siastical court, in which the validity of her mother's mar- 
riage was agitating against the petitioner's mother, should be 
detennined. 

This last petition was also referred to the attorney general^ 
who proceeded to take both petitions into consideration, and 
who made his second report on both petitions, recapitulating 
the whole evidence on both sides, and discussing and decid- 
ing upon every question in the petidonar^s &vor, and again 
concluding, *^ That fix)m the best consideration he had been 
able to give the case, upon such proo& as had been laid before 
him, he was of opinion that the petitioner was the legitimate son 
of the late earl of Anglesey, and as such entitled to the English 
honors of earl of Anglesey, &c. and that there was no just or 
reasonable ground, at the instance of the petitioner Dorothea^ 
to protract his enjoyment of these honors, or to suspend his 
seat, asamember of the house of peers, tiU a future determin- 
ation of a suit in the ecclesiastical court, depending between 
other parties, in which he had no concern, and which had 
been carried on in such a manner as to leave it uncertain 
when it would, if it should ever, be brought to a decision ; 
and which decision, when obtained, would not be applicable 
to the subject matter of the reference. 

The case having been referred to the committee, of privileges 
was there heard for several days, and the committee resolved 
by a majority of one (thirteen peers being present) that the 
claimant had no right to the titles, honors, and dignities ss April, 
daimed by his petition, which resolution was, upon a division, ^^^^* 
adopted by the house.* 

* It is stated by Mr. Andrew Stuart, in his letters to lord Mansfield, on 
the Douglas case, that in the Anglesey case a majority of the peers concaved 
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§ B7. Soon after this resolationy three peroons darned iiie 
Irish dignities of Yisoount Valentia and baron Moiintnorrisi and 
their petitions having been referred to the house of peers of 
Ireland, a very long examination into the proofi of the private 
marriage in 1741 took place there; and the house appears to 
have been satisfied that such marriage had been duly celebrat- 
ed; for it was resolved that ncme of the claimants had proved 
a right to those dignities. So that Arthur lord Valentia 
was in fiict held to be the legitimate son of Eiduurd earl of 
Anglesey, by tiie house of peers of Ireland, in direct ooft* 
tradiction to the resolution of the house of peers of Greal 
Britain. 
PhMft of § 88. Every person bom in lawful wedlodL is prima faeit 
\^^ Intimate, for the maxim of the dvil law, fater at quern 
nuptia demonstrant^ is admitted in England* This presump* 
tion of legitimacy may however be repelled in many cases; 
for if it be proved that the husband was beyond sea during 
the whole time of the wife's pr^nancy, the issue will not be 
1 lost 186. deemed Intimate ; and since Penderell's case in 5 Greoige IL 
^ °*^* it has been setded that not only proof of being out of the 
kingdom, but also every other kind of evidence, tending to 
prove the impossibility, or even improbability of the husband's 
being the father, is admissible. And this doctrine was fidly 
admitted and acted upon in the following case : "^ 



that the namec of the witnesses to the certificate were foi^ged; the certifi- 
cate having been long in tKve possesaon of lady Anglesey ; and held that this 
forgery had the efiect of vitiating and discrediting the whole of the evi- 
dence. But lord Mansfield was of a different opinion, on thb ground, tiiat 
the evidence, as to the certificate, only amounted to a doubt or suspidon 
of forgery. And that where there was on the one side positive, dear, and 
consistent parol evidence, and on the other only doubt or suspidon of 
forgery, he thought it the duty of every lord to whose mind the matter ap» 
peared in that light, to be governed by the parol evidence ; and not rashly 
to presume that lady Anglesey, and several of the witnesses in the cause, 
were perjured. That it would be giving too great an authority to a mere 
doubt or suspicion of forgery, to allow it to outwdgh the whole of the 
parol evidence ; and to infer an imputation of peijuiy against lady Aii^esey, 
and the other witnesses, who had deposed in support of the miarriage, and 
of the certificate. But lord Mansfield's doctrine has been confirmed by 
lord Ekkro, m the case of Lloyd v. Pasiingham, 16 Vesey'tRep.59. 
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' § 89. Williams Knollys claimed the earldom of Banbury, Earldom 
stating the following case. That William lord Knollys and bury. 
viscomit Wallingford was created earl of Banbury, by lettei's P"°^^ 
patent dated 2 Charles I. in which It precedence was given to 
him over some persons who had been created earls, a short 
time before. And the house of lords having objected to this 
circumstance ; the king sent them a message, showing the 
occasion of his granting this precedence ; and his desire that 
the earl, being old and childless, might enjoy it during his 
time* 

Hie earl died in 1632, and by an inquisition taken at Bur- 
ford, it w&s found that he died without heirs male of his 
body ; but by another inquisition taken seven years after at 
Abingdon, it was found that Edward then earl of Banbury 
was his son and next heir ; and that he left another son named 
Nicholas. 

The first of these inquisitions was found in consequence of 
an opinion which then prevailed, that the said Edward and 
Nicholas were illegitimate. Not that during the gestation of 
them their mother lived apart firom her husband, and that they 
were without access to each other; but because lord Banbury 
was greatly advanced in years, and that his wife, who was 
comparatively young, was suspected of an illicit intercourse 
with lord Vaux, to whom she was married after the death of 
the earl ; and that the birth of those children was concealed 
firom lord Banbury. 

Edward the eldest son of lord Banbury died under age, and 
his brother Nicholas, claiming to be earl of Banbury, sat in 
the house of lords in the convention parliament, on the re* 
storation of king Charles II. But in that parliament it was 
moved, that there being a person then sitting in the house as 
a peer, who had no title to be a peer, namely, the earl of 
Banbury, it was ordered that the business should be heard 
at the bar by counseL Nothing however appears from the 
journals to have been done in pursuance of this motion, lord 
Banbury continuing to sit, and being put upon committees 
during the whole of that session. 
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This Nicholas not having received a writ of summons to the 
ensuing parliament, presented a petition to the king, stating 
himself to be the son and heir to William earl of Banbury, 
and praying a writ of summons to parliament, as earl of Ban- 
bury ; which being referred to the house of lords, the com- 
mittee of privileges resolved in 1661, that he was a legitimate 
person. 

It appears from the minutes of the committee of privileges, 
that four witnesses were examined, who all swore that the 
countess of Banbury was delivered of two sons, Edward and 
Nicholas, at Harrowden, the seat of lord Vaux. That their 
birth was not kept secret in the house ; and they were con- 
sidered as the children of lord Banbury. One of the witnesses 
being asked how old lord Banbury was, answered she knew 
not, but that he rode a hawking and hunting within half a 
year before hb death, and in all other sports. All the wit- 
nesses swore that lord and lady Banbury lived together, to 
the time of lord Banbury's death. 

The house upon receiving this report resolved that the 
cause should be heard at their bar, which accordingly took 
place, when the case was again referred to the committee of 
privileges, who after hearing counsel and witnesses, resolved 
that the earl of Banbury was, in the eye of the law, son of 
the late earl; and that the house of peers should therefore ad- 
vise the king to send him a writ of summons. 

Nothing was done by the house upon receiving this report ; 
but some time after a bill was brought in to declare Nicholas 
called earl of Banbury to be ill^timate, which was not pro- 
ceeded in. 

Upon the meeting of parliament in 1669, the house took 
notice that the earl of Banbury's name was not in the list by 
which the lords were called ; and it was referred to the com- 
mittee of privileges to examine why his name was left out, he 
having formerly sat as a peer. The committee rqx>rted that 
having spoken with sir Edward Walker, principal king at 
arms, who delivered in the list, he had produced a book out of 
the herald's ofBce, where it appeared that the last earl of Ban^ 
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bury died in 1632, and having had two wives left no children. 
He likewise produced a roll, being a procedure of the king 
and peers to parliament, in 1640. In which list there was 
no mention of the earl of Banbuiy. 

Nicholas lord Banbury died in 1673, and was succeeded 
by his son Charles, who having in 1692 killed a person in 
a duel, was indicted by the name of Charles Knollys, for 
murder, and having removed the indictment into the court of 
king's bench, he there pleaded a misnomer, for that he was 
earl of Banbury. 

A few days after the indictment was found, Charles Knollys, 
by the description of Charles earl of Banbury, presented a 
petition to the house of lords, praying to be tried by the peers 
of the kingdom; where aftier a long discussion the question is January 
was put whether the petitioner had any right to the title of ^^^^' 
earl of Banbury, which was resolved in the negative, and the 
petition dismissed. 

In the court of king's bench the attorney general replied to 
the plea of misnomer, that the said Charles had petitioned the 
house of lords, alleging that he was earl of Banbury, and 
praying to be tried by his peers ; and that it was resolved by 
the lords that the said Charles had not any right to the title 
of earl of Banbury; to which lord Banbury demurred. Hie 
court of king^s bench allowed the demurrer, upon the principle 
that the house of lords had no jurisdiction in questions of Skinner's 
peerage, but by reference from the crown. The indictment ^' ?^I' 
was quashed. § 99. 

In the year 1697, this Charles ICnoUys petitioned king 
William for his title, and his petition being referred to the 
house of lords, the committee of privileges reported that the 
house had five years before resolved that the petitioner had 
no right to the title of Banbury. — Charles Knollys died in 
the year 1740, to whom the claimant was grandson and heir 
male, and therefore prayed a writ of summons to parliament 
as earl of Banbury ; or that the necessary steps should be 
taken for a full investigation of his case. 

This petition Iiaving been referred to the attorney general 
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(sir V. Gibbs), he reported that two questions arose in this 
case. 1st, Whether the resolution of the house of lords 
upon the petition presented to them in 1692 by Charles 
KnoUys was conclusive. 2d, Whether the petitioner had 
made out his claim to the dignity by the evidence produced 
before him. 

As to the first he was of opinion that the resolution of the 
house of lords in 1692 was not a conclusive judgment against 
the said Charles. 

Upon the second it appeared to him that the legitimacy of 
Nicholas was left in a considerable d^ree of doubt. 

The petition and report were referred by his majestjr to the 
house of peers, and the case was heard before the committee 
of privileges for several days, in the years 1808, 1809, and 
1810. 

The counsel for the claimant oflfered to give in evidence 
the minutes of the committee of privileges upon the claim of 
Nicholas KnoUys in 1661, to which the attorney general 
objected, but his objection was disallowed, and the minutes 
received. 

After the attorney general's report, it was discovered that 
a suit in chancery had been instituted by William earl of 
Salisbury as the next friend and guardian to Edward the 
second earl of Banbury, in which five witnesses were ex^ 
amined, four of whom appeared from tiieir depositions to 
have been in the service of the .first earl of Banbury, for 
several years before the birth of his two sons, and also when 
they were bom, and to tiie time of the death of the said earl : 
and the otiier was a physician, who had been in intimacy 
witii him for several years prior to the birth of the eldest of 
his two sons, and continued to be connected with him till his 
death. The counsel for the claimant o£Pered to give these 
depositions in evidence ; but the attorney general objected to 
them on two grounds. 1st, Because the suit was res inter 
alias acta ; and 2d, Because it did not iqspear that the wit* 
nesses were connected, in the manner stated by themselves in 
the deposition?^ with the persons respecting whom they.de- 
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posed, the admission of hearsay ei^dence in cases of pedigree 
being confined to relations interested in the state of the family 
and persons intimately connected with it The committee of 
privileges after consulting the judges, rejected these depo- 
sitions. 

It was afterwards discovered that Charles KnoUys had pre- 
sented a petition to king George 11. in 1727, claiming the 
dignity of earl of Banbury, which having been referred to 
the then attorney general sir Philip Yorke (afterwards lord 
Hardwicke), he reported the facts, and concluded that as the 
house of lords,* in their representation to king William in 
1697, expressly called their resolution in 1692 a judgment 
of their house ; and on that account declined entering into 
the merits of the reference made to them by his said majesty ; 
whether under these circumstances his majesty would think 
fit then to make a new reference to the house of lords, was 
a consideration, not of law, but of prudence ; which must 
be left to his majesty's royal determination. — No reference 
was made. 

The attorney general gave in evidence an indenture dated 
4th March, 1630, between William earl of Banbury and 
Elizabeth his wife of the one part, and sir Robert Knollys, 
who was nephew to lord Banbury, of the other part : whereby 
die uses of a fine levied by lord and lady Banbury of the 
manor of Rotherfield Grreys in Oxfordshire, which had been 
granted by the crown to the father of lord Banbury and the 
heirs male of his body, as a reward for services, so that it 
was within the protection of the statute S4 and $5 Henry VIII. 
c. 20. were declared to sir Robert Knollys in fee, and ob- 
served that the estate had continued in the possession of sir 
Robert Knollys under that deed, and had never been claimed 
by Nicholas Knollys, as the heir male of the body of the 
first grantee ; who might if he could prove his legitimacy 
have recovered it back. 

The attorney general also produced a book firom the 
herald's office, containing funeral certificates in which was 
entered a certificate of the funeral of William earl of Ban- 
bury, stating that he had been twice married> and never had 
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any issue, but it not appearing that the certificate from which 
this entry was made was signed by any relation of the de- 
ceased, or by the chief mourner ; it was rejected. 

The will of William earl of Banbury was produced, in 
which no mention was made of Edward or Nicholas EjioUys. 

Lastly, the attorney general produced a deed executed by 
lord Vaux and the countess of Banbury, then the wife of lord 
Vaux, by which lord Vaux settled an estate on Nicholas 
KnoUys, who is thus described in the deed : — ^< The right 
honorable Nicholas now earl of Banbury, sonne of the said 
countess of Banbury, heretofore called Nicholas Vaux, or by 
which soever of the said names or descriptions the said 
Nicholas be or hath been called reputed or knowne**' 

In the sessions of 1811 this case was argued by the lords 
in the committee of privileges for several days. Lord Erskine 
spoke first ; he stated the case, and concluded by moving that 
the committee should resolve that the claimant had made out 
his title. 

He w&<s answered by the earl of Radnor, lord Redesdale^ 
lord Ellenborough and lord Eldon, who were all against the 
claim, upon the principle that the acknowledgment of the 
parents is the first and most essential evidence of legitimacy ; 
and that here the birth of the children appeared to have been 
unknown to the earl of Banbury. 

Lord Ellenborough said it appeared most clearly from the 
evidence which had been produced that William earl of Ban- 
bury was ignorant of the birth of Edward and Nicholas 
KnoUys. He was married in S James, which was in the year 
1606, and Edward KnoUys was stated to have been bom in 
April 1627, when lord Banbuiy wias upwards of eighty years 
of age, and Nicholas was bom in 1630. So that when king 
Charles I. stated to the house of lords, that lord Banbury 
was old and chUdless, and when lord Banbury himself, by 
taking the precedence granted to him in the patent of creation 
of the earldom, admitted the fact, Edward KnoUys was bom, 
could it be supposed that the king and lord Banbury should 
concur in such a gross falsehood ; and if they did, was it 
probable that so singular an event as the birth of a chUd, 
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after twenty-one years' marriage, to so old a man, should be 
unknown to the peers present, if it had not been then con- 
cealed. That the evidence given before the committee of 
privileges in 1661 was unsatisfactory, none of the witnesses 
proving that lord Banbury knew that his lady lay in. And 
the report that Nicholas was, in the eye of the law, son of 
the late earl, was founded on the doctrine laid down by lord 
Coke respecting legitimacy. This clearly appeared from the 
following passage in the minutes of the committee of privi- 
leges: " Counsel — We have cleared title. Pray he may 
enjoy the liberty and privilege of peer. Coke 1 Inst 244., 
not to be disputed whether son or no if father be within the 
four seas, though wife be in adultery. Mr. attorney j9ro rege 
coniesseth the law cleare." 

Now the passage relied on firom lord Coke was clearly er- 
, roneous, as was shown by Mr. Hargrave in his note on 
another part of that work, 126. a. in which it was said ; ^^ tha* 
not only proof of being out of the kingdom, but also every 
other kind of evidence tending to prove the impossibility, or 
even improbability, of the husband's being the &ther was 
admissible." 

The committee of privileges in 1 662 appeared to be per- 
fectly satisfied that Nicholas was not in fact the son of lord 
Banbury ; but conceived that as lord Banbury was within the 
four seas, the law deemed Nicholas legitimate. 

The suit in chancery to perpetuate the testimony of wit* 
nesses iqipeared to be a mere collusion. There were many 
better modes of establishing the legitimacy of Edward and 
Nicholas KnoUys, and it was a very extraordinary circum- 
stance that lady Banbury was not examined ; as she was the 
properest person to establish the legitimacy of her own 
children. 

The conduct of lord Banbury in the last years of his life 
most clearly proved that he was ignorant of the birth of 
Edward and Nicholas Knollys. 

The conveyance of Rotherfield Greys in 1630, to sir 
Robert Knollys, who was lord Banbury's nephew, and next 
heir male, to whom it would have descended if lord Banbury 
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had no son ; and the disposition of all his personal estate by 
his will, were acts, which no person, having two sons bom 
to him in his old age, could be supposed to have done. And 
if Nicholas could have proved his legitimacy, it is impossible 
to suppose that he would have submitted to the loss of a con- 
siderable estate ; which being granted as a reward for services, 
could not be aliened by lord Banbury ; but that he would 
have taken some steps to recover it; which he never did* 

The deed executed by lord Vaux and lady Banbury after 
their marriage, which was acknowledged by lady Banbury, 
when it was enrolled in chancery, contained positive proof, 
from the manner in which Nicholas was described, that he 
had first borne the name of Vaux. 

The determination of the house of lords in 1692, that 
Charles Knollys had no right to the title of earl of Banbury, 
was valid, though not absolutely conclusive on Charles Knollys, 
and the court of king's bench ought to have submitted to it 

The report of lord Hardwicke in 1727, if it had been 
known to the attorney general, would probably have induced 
him to make a similar one; and not to recommend a re- 
ference to the house of lords. Khe had been attorney general 
he oertunly would not, after that report, have recommended 
a reference. 

Lord EUdon contended, that a child bom in wedlock might 
be bastardized by evidence showing the total impossibility of 
its being begotten by the husband, and cited a case between 
the parishes of St Andrew and St Brides, reported by sir 
John Strange, vol. i. 51., and the case of Goodright v. Saul, 
4 Term Reports, S56. 

Lord Erskine in reply insisted that by the civil and canoa 
law, and also by the law of England, a child bom in wed- 
lock could only be bastardized by evidence of non-access, or 
absolute impotence of the husband ; and in this case neither 
of those iacts had been even attempted to be proved, tliat the 
legitimacy of such a child was presunq}tio juris et dejure; and 
there was no case in the law of England, where the husband 
had access to his wife, in which the improbability of a child's 
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having been begotten by the husband, however strongly 
provedi had been held sufBcent to bastardize such child. 

The committee of privileges proposed the following ques- 
tion to the judges : ^' Whether the presumption of legitimacy 
arising fix>m the birth of a child during wedlock, the husband 
and wife not being proved to be impotent, and having oppor- 
tunities of access to each other, during the period in which a 
child could be begotten and born in the course of nature, 
can be rebutted by any circumstances inducing a contrary 
presumption ?' 

The lord chief justice of the court of common pleas having 
conferred with his brethren, informed the committee that they 
were unanimously of opinion : 

<< That the presumption of legitimacy arising from the 
birth of a child during wedlock, the husband and wife not 
being proved to be impotent, and having opportunities of 
access to each other, during the period in which a child could 
be begotten and bom in the course of nature, may be rebutted 
"by circumstances inducing a contrary presumption." 

The following question was then put to the judges: 
<^ Whether the fact of the birth of a child fix>m a woman 
united to a man by lawfid wedlock, be always, or be not 
always by the law of England prima Jade evidence that such 
diild is le^timate ; and whether, in every case in which there 
is prima facte evidence of any right existing in any person, 
the onus probandi be always, or be not always, upon the per- 
son or par^ calling such right in question, whether such 
prima Jade evidence of Intimacy may always, or may not 
always, be lawfully rebutted by satis&ctory evidence, that 
such access did not take place between the husband and wife, 
as by the laws of nature is necessary in order for the man to 
be in tact the &ther of the child ; whether the physical (act 
of impotency, or of non-access, or of non-generating access 
(as the case may be) may always be lawfully proved, and can 
only be lawfully proved by means of such legal evidence as is 
strictiy admissible in every other case, in which it is necessary 
by the laws of England tiiat a phjrsical fact be proved ?\ 

T\ie following question was also proposed to the judges : 

u 
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*^ Whether evidence may be received and acted upon to has* 
tardize a child bom in wedlock, after proof glv^ of sudi 
access of the husband and wife, by which, according to the 
laws of nature, he might be the &ther of such child; the hus^ 
band not being impotent, except such proof as goes to negar 
tive the fiu^ of generating access ? 

** Whether such proof must not be regulated by the same 
principles as are aj^licable to the legal establishment of any 
other feet?' 

To which the judges answered : ^^ That after proof giveii 
of such access of the husband and wife, by which according to 
the laws of nature he might be the fether of the child (by which 
they understood proof of sexual intercousre between them)^ 
no evidence could be received, except it tended to felsify the 
proof that such intercourse had taken place, such proof must 
be regulated by the same principles as were q)plicable to the 
establishment pf any other fact** Aftenvards, the followiiqg 
questions were put to the judges : 

<^ 1. Whether, in every case where a child is bom in lawfid 
wedlock, sexual intercourse is not by law presumed to have 
taken place, after the marriage, between the husband and 
wife (the husband not being proved to be separated from her 
by sentence of divorce), until the contrary is proved by evi- 
dence sufficient to estaUish the fact of such non-access ; as 
n^atives such presumption of sexual intercourse, within the 
period when, according to the laws of nature, he might be the 
father of such child ? 

'^ 2. Whether the le^timacy of a child bom in lawful wed- 
lock (the husband not being proved to be separated from his 
wife by sentence of divorce) can be legaUy resisted, by the 
proof of any other facts or circumstances than such as are 
sufficient to establish the fact of non-access during the pa*iod 
within which the husband, by the laws of nature might be 
the father of such chUd; ahd whether any other question but 
such non-access can be legally left to a jury, upon a trial, in 
the courts of law, to repel the presumption of the legitimacy 
of a child so circumstanced ?' 
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The lord diief justice of the court of conunon pleas de- 
livesred the unanimous opinicm of the judges as follows : 

^^ 1. That in evefy case where a child is born in lawful 
wedlock, the husband not being separated irom his wife by a 
sentence of divorce, sexual intercourse is presumed to have 
taken place between the hud[)and and wife, until that presump- 
tion is encountered by such evidence as proves, to the satis- 
faction of those who are to decide the question, that such 
sesoial intercourse did not take place at any time, when by 
such intercourse the husband could, according to the laws of 
nature, be the &ther of such child. 

*^ 2. That die presumption of the legitimacy of a child born 
in lawful wedlock, the husband not being separated from his 
wife by a soitenoe of divorce, can only be legally resisted by 
evidence of such fects or circumstances as are sufficient to 
prove, to the satisfaction of those who are to decide the ques- 
tion, that no sexual intercourse did take place between the 
husband and the wife at any time when, by such intercourse, 
the husband could, by the laws of nature, be the father of 
such child. Where the legitimacy of a child in such a case 
is disputed, on the ground that the husband was not the 
fadier of such child, the question to be left to the jury is, 
whether the husband was the father of such child ; and the 
evidence to prove tliat he was not the &ther, must be of such 
&cts and circumstances as are sufficient to prove, to the satis- 
faction of a jury, that no sexual intercourse took place be- 
tween the husband and wife at any time, when by such inter- 
course, the husband, by the laws of nature, could be the 
father of such child. 

The non-existence of sexual intercourse is generally ex- 
pressed by the words *^ non-access of the husband to the 
wife ; " and we understand those expressions, as applied to the 
present question, as meaning the same thing ; because in one 
sense of the word access, the husband may be said to have 
access to his wife, as being in the same place, or the same 
house ; and yet, under such circumstances, as, instead of prov- 
ing, tend to disprove that any sexual intercourse took place 
between them.'' 

u 2 
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The case was again argaed by the lords in the committee 
of privileges, on the 1st July, 1812. Lord Erskine contended, 
upon the authority of the answers of the judges, that the 
claimant was entided to the dignity. On the 7th of the same 
month the case was adjourned to the next ses^on ; and <hi the 
26th February and the 8th and 9th March, 1813, the case 
was argued by the lords in the committee of privileges. 

Lord Eldon delivered his opinion against the daim, of 
which the following is but a very imperfect note by the late 
Mr. Litchfield. 

** If the house can convince itself that Nicholas, the claim- 
ant's ancestor, was not, defacto^ the diild of William earl of 
Banbury, we ought to see whether he was so iejwre. 

^ The house, in 1692, came to the resolution, that the then 
petitioner rlAiming under Nicholas had not any right to the 
title of earl of Banbury. It is to be lamented that we did not 
come to some resolution, declaring the resolution of 1692 to 
be a bar to the present daim, which is not supported by any 
additional evidence in its fistvor. 

*< Sir Jeffiy Palmer, attorney general in 1661, appears, by 
the imperfect minutes preserved, to have acceded to the pro- 
position, that the Intimacy of Nicholas was maintainable by 
law. 

<* I have looked back to the year, books, && and find no- 
thing to confirm this opinion. 

<< The inquisition of sir Francis KnoUys, the fiither of the 
earl of Banbury, seems to have been totally overlooked in 
1661, and in the subsequent proceedings. It is now, for the 
first time, before the house. It recites a settiement (p. 169 of 
the printed minutes) of a great part of his estates, but parti- 
cularly Caversham and Cholsey, to descend < in the name and 
blood of KnoUis.' This was in 1595 ; and the same anxiety 
was shown by William his son, in 1606, upon his marriage 
with lady Elizabeth Howard (p. 7. of printed minutes). The 
settiement has these words, ^Jbr the continuance of all and 
singular the manors^ Sfc. in his name and blood /* and the same 
lands of Caversham and Cholsey are covenanted to descend, in 
fiiilure of heirs male of the body of him, William, then lord 
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Knollisy bjF lady Elizabeth Howard, to the use and behoof of 
the heirs male of the boefy of sir Francis. So that the inquisi- 
tioii and precedmg settlement of 1595 must be lodced at to- 
gether, and at the same time with the settlement of 1606. 
Referring to the inquisition and former settlement, there was 
every inotive in 1606 to see what should be the Jutwre state of 
the family. 

'^ He might cut off the entail^ but she could not 

*^ This settlement of 1606 appears to have been carefully 
concealed in 1661, and during the subsequent proceedings in 
this case; 

'^ Yet it must have been produced to the jurors on their 
inquisition in 1633, for the crown, on whose behalf such 
inquisition was made, could draw out of the hands of parties 
the deeds affecting the interests of the crown. 

*' At the time of this inquisition, in 1633, the countess 
was already the wife of lord Vaux, being so described on the 
2d of July, in the year preceding the date of it. She must 
have been privy to the inquisition, for the jurors find her 
living at Caversham ; and the deeds to which they had re- 
course were necessarily in her custody. Why did she not 
produce the children Edward and Nicholas at that time when, 
protected by her second husband, she might have boldly 
avowed their birth ? 

<< An annuity is directed in the patent, creating William earl 
of Banbury, to be paid out of the exchequer. — This annuity 
was never claimed by Nicholas ; in short, all proceedings were 
studiously avoided in which the crown was immediately in- 
terested ; for the truth must have come out, if such questions 
had arisen. 

^^ The message to the lords in 1628 was the legitimate cause 
of all that hi^pened afterwards. The earl acted up to the 
main declaration in that message; namely, that he was childless^ 
not only in the conveyances of his property, in which he 
always treated himself as having no issue, but in his last will 
in which he makes no provisionjbr any. 

*' This will must be considered in connection with the pre- 
ceding conveyances of his estates. 

u 3 



i94t Dignities. en. ti. § 89* 

^ He sinks into the grave, having industriouaty stripped 
his supposed issue of all that property to which, under solemn 
settlements, they would hare been entitled ; — and this is the 
act of a man who had a high hereditary honor to transmit to 
his posterity ! 

^* It has been asserted by those who have contended for the 
present claim that the second inquisition invalidated the 
finding of the first ; but I must say, that without very strong 
legal grounds the second ought never to have been taken. — 
I will not go the length to say that a traverse or a melius in^ 
guirendum was absolutely indispensable ; but it would have 
been decent to have proceeded upon some grounds legally im- 
pugning the validity of the first 

^^ If an inquisition be directed in one county and afterwards 
in another, as was fi^uently the case, the main findings must 
be the same, as to whether any issue left by the parties. One 
cannot in this respect contradict the other without showing shror^ 
grounds for such contradiction.** 

His lordship here adverted to the law of inquisitions. 

<< The examinations of the witnesses in 1661, Instead of 
proving access go to disprove it 

<< Much better evidence might have been produced in 1661 
-r- 1 mean the evidence of repute : there were six rehtJGDB 
nearly allied to the claimant (if he was the person he stated 
himself to be), and among them three were maternal uncles 
then in the house ; whose testimony would have been surely 
of greater value than that of the obscure witnesses who were 
then produced. 

^' The petitioner had prayed in 1692 to be tried as a peer. 
If he was a peer it was his right so to be tried ; and it was 
a regular proceeding, nay, the duty of the house, to enquire 
into the merits of the petition. In consequence of this en* 
quiry, they came to a resolution to dismiss the petiticmi 
and upon a reference to all the former proceedings befoi« 
the house. The indictment pending against the petitioner 
having been removed by certiorari into the king^s bench, he 
pleaded a misnomer in abatement To this plea sir John 
Somers the then attorney general replied, that the petitioned 
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ought to aASwer ta the indictment) for that the house had 
resolved that he was no peer. — To this replication the peti- 
tioner demurred ; taa/i sur Edward Ward, who in the mean 
time h^d become attorney general, seems to have joined in 
the demurrer. Lord Holt was of opinion that the r^lication 
did nqt avoid the plea, and quashed the indictment; most 
probal^y not upon the original question of right or no right 
tQ the peerage but upon the insufficiency, according to his 
opinipQ, of the replication, which seemed to proceed upon a 
Ifupppsed original ju)*isdiction of the house in matters of 
peerage. This ieft the original ques^on precisely in the 
situation iq which it had stood before the investigation. The 
opinion of lord Holt does not seem to have been acceded to 
by the rest of the bepph. See Skinner's Reports. 

« If a writ of error had been argued, the questions growing 
out of it might l^^ve ^ the claim for ever at rest. 

*^ The peers ivho in 1692 negatived the resolution, thought 
themselves so much bound by this proceeding, that they con- 
curred, in 1697, in the address. The president of the council, 
lord Carmarthen (afterwards duke of Iieeds), the marquis of 
Halifiui, lord Mulgrave (afterwards marquis of Normandy), 
the earl of Marlborough, and lord Godolphin were dissenr 
tient to the resolution of 1692, yet held themselves bound 
by it in 1697» and went up with the address." 

The lord chancellor, -a&er rec^ituladng the leading points 
of the evidence for and agauost the c)aim, concluded by ob- 
serving; 

<< If /my lord shall vote (at the claim, upon the ground that 
William earl of Banbury was married to the countess, and 
that therefore pater ^si quern nuptue demonstrantj he will vote 
upon mistaken grounds. 

« If those who now exercise thefimctions of royalty think 
proper to create this worthy gentjeman a peer, I Juiow no 
reason against it ; but for God's sake let not this house make 
peeraP 

Upon a division the claim va^ irejected ; twenty one peers 
having voted 9gajpst it, and thirteen Cpr i^ And the com- 
mittee resolved that the petitioner was not entitled to the title, 

u 4 
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dignity, and honor of earl of Banbury ; to which the house 

agreed. 

Resolu- { 90. When the claimant has finished his case, and the 

the^House <^^to™®y general has made his observations on it, the com- 

of Peers, mittee of privileges comes to a resolution i which is reported 

to the house, and if agreed to is communicated to the crown. 

$ 91. Where the committee of privileges is satisfied that 
a claim has been fully made out, they resolve that the 
claimant appears to be entitled to the dignity ; or that the 
barony in question is in abeyance between the coheirs of a 
certain person, and that the petitioner is one of those coheirs. 
But if the committee is not satisfied with the proo& produced 
in support of the claimant's pedigree, the usual resolution is, 
that the petitioner has not made out his daim to die dignity 
in question. 

$ 92. In other cases the resolution is different Thus in 
the case of the barony of Lumley, the house resolved that 
the petitioner had not any right to a writ of sununons to par- 
liament, as prayed by his petition. So in the case of- the 
barony of Roos in 1805. The duke of Rutland having op- 
posed the claim of lady Heniy Fitzgerald to a coheirship in 
that barony, the committee resolved that his grace was not 
entitied to the barony claimed by the coheirs of Robert de 
Ros. 

§ 93. There is one case in which the house of peers refused 
to come to any general resolution : this was in • the claim of 
Mr. Villers to the dignity of viscount Purbeck, which has 
been already stated. There the house of peers having re- 
solved that a fine levied to the king by a peer of the realm, of 
his tide of honor, did not bar or extinguish such titie ; the 
main question was proposed, whether the petitioner had ri^t, 
by law, to be admitted according to his daim. Then this 
question was put, whether the question should be then put ; 
which was resolved in the negative. 

A question was then put, whether the king should be pe- 
titioned to ^ve leave that a bill might be brought in to disable 
the petitioner to claim the titie of viscount Purbeck, which 
was resolved in the affirmative. 
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§ 94. The following protest was entered ; — 

*' First — The lords being in judgment, as the highest 
court of England, in a cause referred to them by his majesty 
(and whereof they are the only proper judges) concerning the 
right of nobility claimed by a subject, that is under no for- 
feiture, and wherein their lordships had in part given judg- 
ment before, that he was not, nor could be barred thereof by 
a fine and surrender of his ancestor ; it was, as we humbly 
conceive, against common right and justice, and the orders 
of this house, not to put the question that was propounded for 
determining the right 

^* Secondly — The said claimant's right (the bar of the fine 
of his ancestor being removed) did, both at the. hearing at the 
bar, and debate in the house, appear to us clear in fact and 
law, and above all objections. 

^ Thirdly — His said right was acknowledged even by those 
lords who therefore opposed the putting of the main question 
for adjudging thereof; and carried the previous question (that 
it should not be put), because in justice it must inevitably (if 
it had been put) have been carried in the affirmative, and his 
right thereby allowed. 

'* Fourthly — By the putting and carrying the third question, 
concerning leave to bring in a bill to bar him, his right to 
the said title is confessed ; for he cannot be barred of any 
thing which he hath not right to ; and this renders the pico- 
ceedings in this cause contradictoiy and inconsistent. 

'^ Fifthly — The petitioning the king to give leave for sucji 
a bill to be brought in, is to assist one subject, videlicet, the 
duke of Buckingham, against another, in point of right; 
wherein judges ought to be indifferent and impartiaL 

^^ Sixthly — This way of proceeding is unprecedented, 
against the law and conmion right, as we humbly conceive^ 
after &ir verdicts and judgments in inferior courts upon tides 
of lands, which have long been in peace, and vested in the 
daimer by descent, without writ of error brought, or ^ 
peal ; to suffer the same to be shaken or drawn in question 
by a bill. 
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<^ Seventhly — This w«y by bill, in a case of n6biIiQr» is to 
admit the commons with us into judicature of peers, 

« Eighthly — It is to make his m^esty party in a private 
case^ against a clear legal right ; to anticipate and pre-engage 
his judgment, in a cause carried upon great division and diC> 
ference of opinion in the house ; and forestalls his miyesty's 
royal power and prerogative^ which ought to be firee to assent 
or dissent to bills when they shall be tendered to him by both 
houses* 

*^ Ninthly-^ After so many years delay, to give no answer 
to his majesty's reference, nor judgment in the claimer's causey 
is a way in which the kings of this realm have not been here- 
tofore treated, nor the subjects dealt with. 

*< Tenthly — We conceive this course in the arbitrariness 
of it against rules and judgments of law, to be derogatory 
from the justice of parliament; of evil example, and of 
dangerous consequence both to peers and commoners.'' 

The king refused his consent to the petition for bringing in 
a bill to disable Mr. Villers from claiming the title of vis- 
count Purbeck; but he never was admitted to a seat in the 
house of peers. 

$ 95. The resoludons of the house of peers, in claims to 
dignities, upon a reference from the crown, are merely for 
the purpose of information, as appears from the manner in 
which such references are worded ; nor can they be considered 
as judgmoits, in any sense of the word* And though the 
crown has generally acted in conformity to such resolutions^ 
yet it is dearly not bound by them. The fact is, the supreme 
jurisdiction in peerage cases is, and has ever been deemed^ 
part of the prerc^tive of the crown ; and the authori^ of the 
lords to proceed in the investigation of these cases is derived 
therefrom. Tlie usual language of the reference implies that 
it is made only for advice, or information, <* How the same 
shall appear to their lordships ;" in which there is nothing ever 
expressed or implied that can be construed into a waiver of 
this prerogadve, on the part of the crown. 

§ 96. Where the house of peers has entered into resohitions 
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of a general nature, as in the case of the barony of Grey of 
Ruthyn, respecting the alienation of dignities ; and in that of 
the viscounty of Purbeck, respecting the surrender of dignities 
to the crown ; they cannot be considered as haying the force 
of laws. So the proceeding of the house of lords in the year 
1694, respecting the descent of baronies by writ, which has 
been already stated, was irregular, as is said in the protest 
against ; and if the resolution entered into by the house on that 
occasion, had not been assented to, and acted upon, by the 
crown it would have had no operation. 

§ 97. It has been held by the court of king's bench, where 
a person claiming to be a peer was indicted for felony, and 
thereupon petitioned the house of lords to be tried by his peers, 
and the house resolved he was not a peer, that such resolu- 
tion could not be pleaded there. 

§ 98. Charles Knollys who claimed to be, and called him- Rex. v. 
self, earl of Banbury, having killed a gentleman in a duel, g^ury. 
was indicted in 1694*, for murder, by the name of Charles Skin. I(ep. 

517 

KnoUys, esq. This indictment was removed into the court 
of king's bench, where the earl pleaded that he ought not to 
be compelled to answer to this indictment, because king 
James I. by his letters patent created William viscount Wal- 
lingford earl of Banbury to him and the heirs male of his body, 
firom whom it decended to him; and so he said that he was 
earl of Banbury, et petit judicium, if not bdng named so in 
the writ, he ought to be compelled to answer it 

The attorney general replied, that the said Charles Knollys, 
by the name of Charles earl of Banbury, petitioned the lords 
spiritual and temporal in parliament, and showed that he was 
indicted, &c and prayed to be tried by his peers. Upon 
which the peers resolved that the said Charles had not any 
right or title to the earldom of Banbury, and that his petition 
should be dismissed; and averred that this was, secundum 
legem et consuetudinem parliamenti : and so prayed that he 
should answer. To this replication the earl demurred, and 
the attorney general also. 

Lord chief justice Holt delivered the judgment, and said : -^ 
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That the plea beuig good, the replication had not avoided 
or answered it ; for the defendant had made a good tide to the 
earldom, the which was not avoided by the replication. First, 
because the replication did not shew any determination in 
parliament Secondly, this was an original cause. Thirdly, 
no judgment was given. Fourthly, they never had the cause 
before them. 

'^ first. — ^This was not any determination, for it being by the 
lords spiritual and temporal, this was not a determination in 
parliament; for the parliament consisted of the king, the lords 
spiritual and temporal, and the commons. So that the king 
being part of the parliament, nothing might be done there, as a 
parliament, where the king was excluded. And this judgment 
being pleaded as by the lords spiritual and temporal, without 
mention of the king, it was with an exclusion ; for it being by the 
lords spiritual and temporal only, as it was pleaded, the king 
of necessity was excluded. And this was contrary to all the 
entries of judgments in parliament; for every one knew that 
the lords of parliament had a double capacity, sciL as an house^ 
when they deliberate and consult and vote, in matters before 
them, in the way of legislature, or matters of privilege ; and 
when they proceed as a court in a judicial manner, for rectify- 
ing of the errors of inferior courts. And as a courts all that 
they did was by the authority of the king, and the style 
ought to be, coram rege in parUamentOj or ad parliamentumy 
&C. as Ryley's Placita Parliamentaria, Cotton's Records, &c. 
And any such judgment as this, by the lords spiritual and 
temporal, was never seen ; and no precedent of such a thing 
could be produced ; for the king was the fountain of justice 
and no man might proceed in the administration of it, but in 
his name or under his authority. And therefore in the king's 
bench the judgment was not, consideratum est per justiciario s 
for if it was so, it would be void; yet the judgment was actually 
given by them. But it was consideratum est per curiam^ in 
which the king was always present, and the judgment was 
virtually and in law his judgment So the lords spiritiud and 
temporal gave the judgment ; but it was not th^ir judgment. 
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but the judgment was, per curiam parliamenti, coram domino 
rege. 

'^ Secondly. — This was an original cause of which they had 
not conusance, and therefore the proceedings were coram non 
judice. For a thing was as well out of the jurisdiction of a 
court, where it came there before its time, as where it was 
beneath it. And therefore if a cause came into B. R. by a writ 
of fal^ judgment, and they proceed upon it, their proceedings 
are void, et coram non judice. And if a writ of error be 
brought in parliament upon a judgment in C. B., the pro- 
ceedings in parliament would be void. And this has been 
often so ruled, and very lately in the case of the earl of 
Macclesfield ; who having brought an action of scandalum 
magnatwn in the exchequer, he after brought a writ of error 
in parliament ; and the matter being examined, and the court 
ready to give judgment, it was objected that the cause came 
there per saUwOj for there ought to have been a writ of 
error in the exchequer chamber, upon the statute of 31 Ed- 
ward III., before that they came into parliament; and upon 
this the court heard counsel, and the matter was debated, 
and after deliberation upon it the court desisted. 

'^ Also they had not jurisdiction of the original cause, for 
another reason, scil. they were the most supreme court, and 
employed, circa ardua regni ; and they ought not to be 
troubled with little causes, but only upon necessity, where a 
fiiilure of justice was in the inferior courts. For all causes 
generaUy consisted more of matters of feet than of law, and 
it was beneath the dignity of their lordships to be troubled 
with matters of fact. This was not that the law did not deem 
that their lordships were able to examine matters of &ct but 
that another way more fit was appointed to be used in this 
case, the which was by a jury, whom the law intends to be 
conusant of the truth of the matter ; and therefore the law 
requires that they come out of the neighbourhood, and not 
only so, but out of the vill ; because vicini vicinorum facta 
scire preesumuntur. But their lordships were in a superior 
orb, and the law did not presume that they were so w^ll in- 
formed of these matters ; and therefore if a writ of error was 
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brought in parlkment, in which there was error in fact, this 
should not be tried in parliament, but in B. R. And for what 
reascHi ; — because the lords in parliament cannot try a matter 
<^ fact ; and therefore the court of B. R. for the necessity of 
the matter shall reverse their error in fact themselves. But 
if error in fact be in C. B., and a writ of error be upon this 
brought in B. R., this error in fact shall be reversed in B. R. 

<^ Also the lords in parliament are the dernier resort, and 
are to redress the errors of all other courts ; and therefore a 
cause shall not come there in the first instance, for this would 
deprive the party of his remedy, by way of appeal, or writ of 
error. And it is the wisdom of this nation, and as he 
believed, of aU nations, to give to the party an appeal, and 
not to conclude his right upon the first triaL 

*' Thirdly. — The lords had not given any judgment on this 
case ; for it was only that he had not a right to the earldom 
of Banbury ; the which was but an opinion, and no judg- 
ment. In courts of equi^, it was true, the dismission of the 
bill was the determination of the cause ; but in a proceeding 
aft law, if a court declared that the party had not a right to 
recover, or said that the defendant est sine die^ yet this was 
not a judgment against the plaintiff; but such judgment 
would be erroneous, without saying, nil capiat per biUamy 
2 Cro. 284. And so in a quo warranto^ it was not sujfficient to 
adjudge that the party had not a right to a thing which he 
had usurped ; but he ought to be concluded from it by a 
judgment 

^' Fourthly. — The lords had not any cause before them. 
This was only a petition of the earl to be tried by his peers ; 
the which was a matter of privilege, of which they had conu- 
sance ; but the right of earldom never was before them, or 
submitted to their judgment He as earl of Banbury pe- 
titioned, as. a member of the body of the peers of England, 
and bduig under an accusation for a crime, to be tried by his 
peers. This petition asserted him to be an earl ; he did not 
put that question before them, and therefore their sentence 
was more than they had before them to determine. He did 
not demand if he was an earl or no^ he supposed it by his 
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petition ; and the title to the earldom was not brought in 
judgment before them ; and therefore their adjudicatum estj 
consideraiUM est^ et ordinatum est^ was not founded upon any 
matter submitted to their conusance, but totally beyond the 
demand of the petition. He demanded to be tried by his 
peers, and asserted himself to be a peer ; and they answered 
that he had not a right to the earldom of Banbury ; the 
which was a thing out of the petition, and of which the lords 
had not any jurisdiction. 

'^ The earldom of Banbury was an inheritance, and the 
inheritances of the peers in their honors were determinable by 
the same law, and in the same manner, as those in their 
lands ; and the lords had not, nor ever had any right to de- 
termine them ; and the counsel for the king had not produced^ 
and, he supposed, could not produce any instance where the 
peers had determined of such a matter. He admitted that 
they had determined matters of privilege and precedence 
between their members; but the i-ight of inheritance of a 
peer never was determined by the lords, but was determin- 
able according to the course of the common law, as all other 
inheritances were. And the case of lord Willoughby in Earldom 
Jones, 96. was upon a reference by the king ; for the way was, ante, civ. '''* 

for a peer to sue to the king by a petition, the which was a 
petition of right, and upon this the king, if the party sub^ 
mitted to his determinaiion, referred it to the lords, who 
examine it, and make their report to the king, and upon their 
report the king makes a determination. But if the party 
does not submit the matter to the king, or does not abide by 

his determination, then the king ought to indorse his petition I 

with a sait droit ^it, and send it into chancery ; and it being 
there, a commission ought to issue to examine the matter of 

the petition ; and this being found, then the attorney general i 

ought either to traverse the matter or demur, and if he 
traverse, it ought to be sent into B. R. and tried there. 
Stanford's Prerogative, 72. And he said, that in all cases 
where the party has an injury by the king, he has his pe- 
tition of right ; so that the subject has his remedy in these 
cases by the common law of England, in an ordinary cottrse> 
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in the courts of the king ; and they are not determinable 
before the lords in parliament, except when the party be- 
comes remediless by de&ult of justice in the inferior courts. 
And the lords have not one law to determine the right of their 
inheritance in their dignities, and another to determine their 
inheritance in their estates. But if the creation of their 
honor be in question, this ought to be tried by matter of 
record. If the derivation of this right be denied, sciL as if 
such was the ancestor of such, the which is a matter of fact, 
this shall be tried by a jury, as other matters of &ct shall. 
And the king's counsel have not produced any precedent of 
a determination of a right of peerage by the lords; the which 
they would have done^ he supposed, if there were any such 
precedent. And that which never had been done, he supposed, 
could not be done. 

*' And having spoken upon the four points which he con«> 
sidered, upon the replication, he proceeded to consider the 
allegation, that this judgment was secundum legem et consue- 
tudinem ; and as to this, he said that he did not know any 
reason for this allegation, which the king's counsel had in- 
serted, if it was not to frighten the judges. But he said that 
he did not regard it, for though he had all respect and de* 
ference for that honorable body, yet he sat there to administer 
justice according to the law of tlie land, and according to this 
oath ; and that he ought not to regard any thing but the dis- 
charge of hb duty. And as to the law and custom of par- 
liament for the determination of inheritances, he knew not 
any but the common law of Elngland, the which is the birth- 
right of every Englishman ; and he would be glad to be satis- 
fied by any man, if there be any such custom and law of 
parliament, where it is. For a custom ought to consist in 
usage ; and he desired to see the precedents of such judg^ 
ments. And as to the law of parliament he did not know of 
any such law ; and every law which binds the subjects of this 
realm, ought to be either the common law and usage of the 
realm, or act of parliament — Nee super eum ibimusy nee super 
eum mittemusy nisi per legale judicium parium suorum^ out per 
legem terrce. And therefore the earl of Banbury cannot be 
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ousted of his dignity but by attainder or act of parliament, 
or judgment in a* scire/aciasj upon his patent. . But if there 
was any such law and custom of parliament, the which Mr. 
attorney said was, inter arcana imperii^ which is a strange 
notion of law, though it may be good in politics, and for 
which the lords would not thank him, when they considered 
that die law which governs the inheritance of their dignities 
isy inter arcana s for misera est seroitus ubi jus est vagum et 
incertam ; yet when this comes incidentally in question before 
them, they ought to adjudge and intermeddle with it, and 
they adjudge things of as high nature every day, for they 
construe and expound acts of parliament, and adjudge them 
to be void; they discharge men committed by parliament, 
upon a prorogation, they adjudge of privilege of parliament'*. 

The indictment was abated. 

$ 100. At the end of lord chief justice Raymond's report of 
this case is following passage : ^' Note — That this judgment' 
was very distasteful to some lords; and therefore (Hilary 
Term, 1697) 9 W. 3.) the lord chief justice Holt was sum- 
moned to give his reasons of this judgment to the house of 
peers, and a committee was appointed to hear and report 
them to the house, of which the earl of Rochester was chair- 
man. But the chief justice Holt refused to give them, in so 
extrajudicial a manner. But he said, that if the record was 
removed before the peers by error, so that it came judicially 
before them, he would give his reasons very willuigly ; but if 
he gave them in this case, it would be of very ill consequence 
to all judges hereafter, in all cases." 

$ 101. The resolutions of the lords, in cases of peerage, re- Not gene- 
ferred to them by the crown, are either upon matters of &ct, *?^X *^?" 
or matters of law. In the first case, the resolution is merely any caie. 
that the petitioner has not made out his claim, so that he is 
not thereby precluded from renewing it again and again, if 
he can discover additional evidence in its support. In the 
second case, the house has firequently adjudged and resolved 
that the petitioner had no right to the dignity claimed. But 
still resolutions of this latter kind, are not final and conclusive; 
for the king, in whom the entire jurisdiction over dignities is 

X 
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placed^ may refer the ease again to the house of peers, or else- 
where ; and may ultimately act according to his own discre* 
tion, in assenting or not, to their resolutions ; and there are 
some instances where the crown has granted a second refer- 
ence, upon which the lords have come to a resolution directly 
contrary to their former one. 

§ 102. Thus it has been stated, that in the ca^ of the ba- 
rony of Willoughby de Broke, the house of lords, proceeding 
upon a reference firom the crown, resolved that the petitioner 
had no right to that dignity ; upon the principle that where a 
barony by writ descended to coheirs, it was in the power of 
the crown to hold the same in suspense or abeyance, or to ex- 
tinguish it But the house havmg soon after resolved, that if 
a person summoned to parliament, and sitting, died, leaving 
issue two or more daughters, who all died, one of them only 
leaving issue, such issue had a right to demand a summons to 
parliament The king referred the case again to the house, 
where it was resolved, after a long debate, that the petitioner 
Ante,ch.v, should be heard upon the new matter. The protest agunst 
this resolution has been already stated, in which it was said, 
that it would tend infinitely to prejudice the judicature of the 
house, if the lords should permit judgments once given to 
be reviewed. But this reasoning is fallacious ; for in cases of 
this kind, the lords have no judicature, and do not pronounce 
any judgment, but only certify their opinion to the king. 
The resolution of the lords upon the second reference was 
directly contrary to their former one. 

$ 103. It has been stated, that in the year 1711, the house 
of lords resolved, but without any reference from the king, 
that the crown could not, after the union with Scotland, con- 
fer an English dignity on a peer of Scodand ; and upon that 
ground refused to admit the duke of Hamilton, who had been 
created duke of Brandon, in England, to take his seat in the 
house by this latter title. In the year 1719, the house, upon 
a reference from the crown, resolved that the earl of SoDoway, 
on whose fether the English dukedom of Dover had been 
conferred, and who had sat by that title, had no right to a 
writ of smnmons, as duke of Dover ; upon the same principle 
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upon which they had refused to admit the duke of Brandon. 
But in 1782, the claim of Douglas, duke of Hamilton, the 
great grandson and heir male of the body of the duke of 
Hamilton, whose claim was rejected in 1711, having been re- 
ferred to the lords, the house, after consulting the judges, re- 
solved that the claimant was entitled to the dukedom, in direct 

.t * 

contradiction to their former resolutions. 

It was argued by one of the counsel in this last claim, that 
there was a great distinction between the case of a judgment 
pronounced by the house of lords on an appeal to them, or on a 
writ oir error, brought in the ordinary course of the administra- 
tion of justice, and the case of an ot*ginal application to the 
crown, referred to tlie lords for their consideration and advice ; 
as, in the one case, the matter must have been discussed in the 
courts below, and before the house, on which several occasions 
it might justly be presumed that all evidence and argument 
had been exhausted, and that there must be an end to litiga- 
tion ; whereas, in the other case, there could be no hearing 
before any other tribunal ; and unless the lords should them- 
selves review their former adjudication, a peerage would stand 
distinguished irom all other hereditaments, by being determin- 
able without the possibility of revision, in any manner, and 
under any circumstances. 

$ 104. The resolutions of the house of lords, in cases of 
peerage, referred to it by the crown, are however admitted by 
that house to be, prima facie^ valid and conclusive, unless 
^me ground is shown to the contrary. 

$ 105. Thus in the case of the barony of Howard of Wal- Antc,ch.v. 
den, in 1807, the counsel for the plaintiff produced the reso- 
lution of the house in 1784 upon the claim of sir John Griffin 
Griffin, that the barony was in abeyance ; and argued, that 
that resolution was sufficient evidence of the barony having 
been originally created by writ ; for if it had been a barony 
by letters patent, it could not be in abeyance. To this an 
objection was made by the earl of Suffolk, who was the heir 
male of the body of the first lord Howard of Walden, and by 
the duke of Norfolk, who said, that in the year 1784 a strong 
suspicion was entertained that the barony was originally 
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created by letters patent; and observed, that it would be very 
dangerous to presume that a barony was created by writ, merely 
•because no patent could be discovered. 

On the other side it was contended by the lord chancellor 
(Erskine) and lord Eldon, that the resolution of .the house of 
peers in 1784 was in effect a determination that the barony 
was created by writ. That this determination was, prima 
fade^ valid; and therefore, unless some ground was shown for 
reversing it, the house was bound to adhere to it. 

Lord Redesdale was of opinon that the resolution in 1784 
was only conclusive as fiir as it respected .sir John Griffin 
Griffin, and his lineal dosoendants ; but was not conclusive in 
&vor of the then claimant 

On a subsequent day the duke of Norfolk said he had not 
been able to discover any evidence to prove that the barony 
had been created by letters patent; and the house resolved in 
&vor of the claim. 

$ 106. It has also been determined by the house of peers 
that the resolutions of that house, in cases of claims to peer- 
ages, upon a reference from the crown, do not bind strangers ; 
and are not conclusive, as to other persons claiming the same 
dignity by a different title. 
Borthwick $ 107. Henry Borthwick claimed, in 1762, the Scotch bar 
1^°^* rony of Borthwick, stating that this dignity had descended 
lineally from fitther to son to John the ninth lord Borthwick, 
who dying without issue in the year 1672, the title thereby 
devolved on the heir male of Alexander Borthwick of Nen- 
ihom, who was the second son of William the third lord 
Borthwick. That the claimant was the nearest and lawful 
heir male of the said John, ninth lord Borthwick, being de- 
scended from, and lineal heir male of the said Alexfuider 
Borthwick of Nenthom. The committee of privileges re- 
solved that the petitioner had a right to the title and dignity 
of lord Borthwick as heir male of the body of the first lord; 
.and the house having concurred in this resolution, the dignity 
was adjudged to the claimant 

In 1808 Archibald Borthwick claimed the barony, stating 
.that by the death of this Henry in 1772, without issue, he 
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was become the heir male of Alexander Borth^ck of Nen- 
thorn, and entitled to the barony. 

An objection was made to this claim by John Borthwick of 
Crookston, who stated himself to be the heir male of the body 
of John Borthwick, the second son of the first lord Borth* 
wick ; and that he was in fiict the real heir male of the 
first lord Borthwick ; for that Alexander Borthwick of Nen- 
thom, the second son of William the third lord, was ill^ti- 
mate, as appealed firom a charter dated in 1489, by William 
lord Borthwick to the said Alexander, in which he is thus 
described, diiectoJiHo meo natm-aU AUxandro Borthmck. 

The coonsel for John Borthwick contended that Alexander 
Borthwick, being clearly described by the charter as an ille- 
gitimate person, it followed that Archibald Borthwick, who 
derived his descent through the said Alexander, could have 
no right to the dignity. 

On the other side it was argued on behalf of Archibald 
Borthwick, that the resolution of the house of lords jn 1762' 
was founded on the principle that the then claimant might 
deduce his descent through Alexander Borthwick ; and there- 
fore that fiu:t could not now be controverted.^ 

The earl of Radnor moved the following resolution: ^ That 
the committee ought not to receive. any such evidence against 
the present claimant as calls in question the right of Henry, 
the tenth lord Borthwick to the title, honor,, and dignity of 
lord Borthwick; which was rqK>rted from the committee of 
privilegies,. and resolved and adjudged, by the house." 

It was argued by sir Samuel Romily, that a resolution of 
the committee of privikges, adopted by the house, was merely 
for the information of the crown, and was not a judicial de- 
cision. But even supposing it to have the effect of a judicial 
decision, it would^ like all other judicial decisions, even a 
judgment in a writ of right, be only binding on the parues 
in the cause, and those who claimed through them. Proceed- 
ings of this kind were exparUj which could never be decisive; 
and were in some respects similar to that of serving a person 
as heir, in the law of Scotland. That if the bouse had not 
proceeded with the greatest caution and jealousy in the late 
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Ante, c. V. case of the earldom of Berkeleyi an illegitimate person would 
have been allowed to succeed to that dignity ; and would have 
ousted the Intimate sons of the late earL 

That in the case of sir Richard Vemey claiming the barony 
of Willoughby de Broke, the committee of privileges first re* 
solved against him, that he had no right to a writ of summons.^ 
That the committee had come to this resolution, because they^ 
conceived the law to b^ that where a baron by writ died leav* 
ing no son, and two or more daughters, the barony was ex- 
tinguished. But the house of lords having soon after resolved, 
that, in such a case, if aQ the daughters died, one of them 
CHily leaving a child, that child or his heir would have a right 
to the barony ; sir Richard Vemey presented a new petition 
to the crown for the barony, which being referred to the house 
of lords, the committee of privileges resolved, in direct con^ 
tradiction to their former resolution, that he had a right to a 
writ of summons, which was accordingly issued to him, by 
direction of the crown, and he thereby became baron Wil» 
loughby de Broke. 
Ante, ci?. That the case of Willoughby of Parham was not in point, 
' * for Thomas Willoughby did not sit under a resolution of the 
committee of privileges, but obtained a writ of summons firom 
the lord chancellor, by representing himself to be the then heir 
to the barony. 

That in the case of the duchy of Brandon the house of lords 
resolved in 171 19 that no peer of Scotland could after the 
Union be created a peer of England, and upon that ground 
refused to admit the duke of Hamilton to take his seat, under 
a patent by which queen Ann had conferred on him the 
English honor of duke of Brandcm. But in 1782, the house 
admitted his great grandson to take his seat, as duke of Uranr- 
don, under the same letters patent; in direct contnuliction to 
their former resolution. The attorney general, (sir Thomas 
Plumer) spoke on the part of the crown. He said it could 
never be maintained that the resolution of the committee of 
privileges, adopted by the house in 1762, was decisive, not 
only as to the lineal descendants of Henry the tenth lord 
Bortbwick, but also as to any new claimant, deriving title 
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from die same commcm ancestor, as to the whole of the pedi- 
gree^ under which Henry Borth wick was reported heir in 1 762. 
That whether a descendant of Henry could be ousted, was a 
very different question, but which did not arise here. 

That claims to peerages di£kred materially from claims to 
lands ; there possession was somewhere, and of sufficient im- 
portance to induce a claim. A peerage might be dormant for 
centuries, of which there were many instances. The proceed- 
ings before the house in claims to peerages were not, however,, 
entirely ex paries for the attorney general always attended on 
behalf of the crown ; but he could only watch the proceedings, 
and seldom had the means of finding out that a fidse pedigree 
was stated. The descent of the claimant might be made out 
in an apparently clear and satisfactory manner, and yet many 
things might be suppressed. 

That Che proceedings in cases of this kind were only au-* 
thorized by a reference from the crown, for without sudi re- 
ference the house had no jurisdiction, as appeared in the late 
case of the earldom of Banbury. 

That cases of this kind were originally referred to the court 
of the high constable and earl marshal ; and, in the reign of 
queen Elizabeth, had sometimes been referred to particular 
judges, and sometimes to the courts of law. That one of the 
first instances of a reference to the house of peers, was in the 
reign of king Charles I. who referred the claims to the earldom 
of Oxford to the house of peers ; but that the words of that 
reference showed that the king might have referred it to other 
tribunals. 

» 

That the resolutions of the committee of privileges, and of 
the house were merely in the nature of information and advice 
to the crown, who might or might not adopt them. 

That in the caseof the barony of Howard of Walden, when Ante^^Ta 
claimed by Mr. Ellis in 1807, a question arose whether a re- 
solution of the committee of privileges in a claim to the same 
barony, in 1784, was sufficient evidence that it was a barony 
by writ Lord Erskine and lord Eldon were of opinion 
that the resolution of the committee of privileges was prima 
facie sufficient for that purpose ; unless some ground was showii 
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for invalidating it. And lord Redesdale was of opinion that 
it was conclusive so fiu* as it respected sir John Griffin Griffin, 
and his descendants, but no farther. 

That in cases of this kind the pedigrees are so long, and 
carried up to such remote periods, that errors and suppressions 
are extremely possible. 

That even admitting the resolutions of the house to be 
similar to judgments, yet according to the doctrine laid down 
State by lord chief justice de Grey, in the duchess of Kingston's 

case, ju^ments are only evidence against the parties, and all 
claiming under them } but are not, in general, to be used to 
the prejudice of strangers. 

That judgments, in cases of peerage, were different from 
others in many respects ; they were nearly ex partem and no 
i^peal lay firom them. 

That to set up a judgment as a bar to evidence was a tlnng 
unheard o^ and it would be a monstrous doctrine to say that 
where a pedigree was received in one case, it could never 
be controverted in another case. That the present case was 
quite diffisrent from those that had been past : for here the 
person who was seated under the resolution of 1 762, was dead 
without issue ; and therefore that resolution could be no bar 
to evidence offered to controvert the evidence already received 
on the part of the claimant. The committee resolved that it 
was expedient to receive the instructions of the house, upon a 
matter of such importance. 

The house resolved, ^^ That the committee for privileges be 
instructed to permit the claimants of the title of Borthwick, 
whose petitions have been referred to this house by his ma- 
jesty, to give evidence in support of their respective claims^ 
though the same should controvert the pedigree produced by 
Henry lord Borthwick, in favor of whose rights, on the sup- 
posed truth of such pedigree^ the house decided in 1762. As 
there is no lineal descendant of the said Henry now in being 
who caki claim the benefit of such judgment And as Archi- 
bald Borthwick, the only claimant who alleges a descent from 
Alexander Borthwick of Nenthom, as the common ancestor 
of himself and of the said Henry lord Borthwick, has disquaB- 
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fied himself firom rlaiming the benefit of such judgment, by 
proposing to fidsify the pedigree under which Henry lord 
Borthwick claimed and obtained it, without prejudice to any 
question that may arise conceming the effects of a previous 
judgment of the house in a case of peerage ; if there existed 
claimants who had an interest in the judgment, or who had 
not so disqualified themselves.^ 

$ 108. The author of this treatise having been consulted on 
the preceding case, wrote the following observations for the 
use of the attorney general : — 

The crown appears to have originally enjoyed an unlimited 
power over the peerage, and to have not only summoned to 
parliament whom it pleased, but also to have omitted sum- 
moning the inferior barons at its discretion; nor will this 
appear extraordinary when it is considered that the crown 
exercised at that period a power nearly as extensive over the 
house of commons, by omitting to send writs to towns and 
boroughs that had sent representatives to parliament ; and by 
sending writs to towns and boroughs that had never enjoyed 
such privilege. 

The crown has also fi*om the earliest times claimed and 
exercised a supreme jurisdiction in all cases respecting the 
right to peerages. For the mode of proceeding iqipears al- 
ways to have been by petition to the king : and the cburt to 
which the crown usually referred such daims, was that of 
the high constable and earl marshal ; firom which an appeal 
lay to the king himself. Since the reign of king Charles I., 
the usual practice has been for the king to refer claims of 
peerage to the house of lords. It will therefore be necessary 
to consider: — 

First.— Whether that house has any jurisdiction in cases 
of peerage, but by reference bom the crown. 

Secondly. — Whether such reference be discretionary in 
the crown. 

Thirdly. — How far the crown is bound by the resolutions 

the house upon such references. 

Fourthly. — Whether a person seated under a mistaken 
resolution of the house can be deprived of his dignity. 
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FUUily. —• Whether such miMaken resolutions, when as- 
sented to and acted upon by the crown, can bar the daim of 
the real owner. 

Sixthly. — Whether the resolutions of the house are con- 
clusive; and can be set up as a bar to eyidence. in another 



With respect to the irst of these questions, it is stated 
by lord Hale in his jurisdiction of the lords (p. 104.), that 
the house has no jurisdiction but by reference firom the 
crown. — '< And hitherto may be referred the cases of titles 
of honor, and precedence between the nobility i though re- 
gularly such cases come first to the king, and l^ reference 
from him to the lords.** 

In 1672, the house applied to the king fiar leave to hear 
the claim of James Percy to the dukedom of Northumberland ; 
which being granted they then proceeded. •— Joum. vol. xii. 
553. 57». 

In the reign of king William, Charles Knollys petitioned 
the lords, showing that he was indicted for murder, and 
being earl of Banbuxy, prayed to be tried by his peers. The 
house adjudged that the said Charles had not any right or 
titie to the earldom of Banbury, and dismissed his petition. 

This adjudication being pleaded by the attorney general in 
the court dT kii^s beich, lord Holt rgected it ; upon the 
ground that the house had no right to try a daim to peerage, 
but by reference fipom the crown. And in the late case of 
the earldom of Banbury the house acquiesced in the report 
of the attorney general (sir V. Gibbs), that the resolution of 
the house of peers in 169S, upon the petition of Charles 
Knollys was not a conclusive judgment. 

With respect to the second question, although the first 
claim to a peerage of which we have any account is that of 
John Fitzallan to the earldom of Arundel, which commenced 
by a petition to the king in parliament (Rot Pari. voL iv. 
441.), yet in the reign of queen Elizabeth claims of this kind 
were usually referred to the court of the high constable and 
earl marshal, sometimes to the judges; and the first pase 
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that appears to have be^i referred to the house of peers 
was that of the barony of Abergavenny in the reign of 
king James I, ; after which, however, several cases were re- 
ferred to the commbsioners for exercising the office of earl 
marshal* 

A reference to the house of peera is only made where the 
claim appears dubious; for if the attorney general reports Ante. 
Ae case to be clear, the dignity is given immediately, and in 
three modem cases, namely, the marquisate of Winchester, 
the barony of Hastings, and the earldom of Huntingdon, 
where the attorney general reported in favor of the claims ; 
the claimants received their writs of summons, and took their 
seats, without any reference to the house. 

Where the attorney general reports against the claim, no 
reference is made. 

In 1727, Charles KnoUys presented a petition to king Ante, 
George II., claiming the earldom of Banbury, which was ^' ^^^' 
referred to the attorney general sir P. Yorke (afterwards 
lord Hardwicke) who reported against the claim, and no re- 
ference was made. Thus it i^pears that a reference of a claim 
of peerage to the house of lords is merely discretionary in 
the crown. 

Lord Holt has advanced a novel doctrine on this subject. 
He says that where a person sues the king by petition, it 
is a petition of right, and upon this the king, if the par^ 
submits to his determination refers it to the lords, who 
examine it, and make their report to the king ; and upon this 
report the king makes a determination. But if the party 
does not submit the matter to the king, or does not abide by 
his determination, then the king ought to indorse his petition 
with a soit droit fait — qiid send it into chancery, and it being 
there, a commission ought to issue to examine the matter <^ 
the petition ; and this being found, then the attorney general 
ought either to traverse the matter or demur. And if he 
traverse, it ought to be sent into the court of king^s bench, 
and tried there. 

« 

It is sufficient to observe that this doctrine is not supported 
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by any mifhority; and thai if it were allowed, the jorisdio- 
tfon in claims to peerages would be taken from the crown, 
and transferred to the court of chancery, the court of king's 
bench and a jury. 

With respect to the third question it does not appear from 
any authority that the crown is bound by the resolutions of 
the house of peers. The language of the reference only im- 
ports that it is made for the purpose of obtaining inform- 
ation and advice ; nor is there an instance where the crown 
has used any words from which it can be implied that a 
right was given to the lords to judge and determine the ease 
referred. 

The conclusion of the reference in the great case of the 
earldom of Oxford is in these words : — " Therefore our 
pleasure is that their lordships call the competitors before 
them, and examine their titles, and certify us what they find, 
and their opinions thereof; whereupon we shall do that to 
either party which shall be just" 

In modem references the words generally are *' and to 
inform his majesty how the same shall appear to their lord- 
ships." 

Suppose the house should resolve against a daim referred 
to them ; and the king should notwithstanding issue a writ 
of summons to the claimant, by the name of the d^ni^ 
claimed. The house could not refuse to admit the person so 
summoned to a seat, it being the undoubted prerogative of 
the crown to confer a peerage on any person not disabled by 
law. But as the lords have an undoubted jurisdiction as to 
the rank and precedence of peers, within their own house 
(4 Inst 863.), they would be justified in refusing to admit the 
person so summoned to the seat claimed, against which they 
had resolved ; and would only ' be bound to admit him as a 
new peer. 

In the late case of the earl of Moira's receiving a writ of 
summons as baron Hastings, without any reference to the 
peers, the house would have been justified in referring the 
writ to the committee of privileges, to report where be should 
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be placed, and if that oonunittee agreed with the report of 
the attorney general, that the eari of Moira was the heir 
general of liie first lord Hastings summoned to parliament in 
1 Edward IV., then the house would seat him in the place of 
the ancient barons of Hastings, if not he should be placed 
as the junior baron. 

Suppose on the other hand that the house should resolve 
in &vor of the claimant, and the king should refuse to issue 
a writ of summons to him : the only thing the house could 
do would be to remonstrate ; and to resolve not to proceed 
to business till the house was fiill. There is a very ancient 
precedent of this practice ; for Matthew Paris states that a 
parliament being held at Westminster in 1255, to which 
several peers were not summoned, the rest of the barons refused 
to answer the king's proposals, for this reason : Quod omnes 
tunc temporis nonjiieruntfjuxta tenorem Magrue CharUe vocati : 
et idea sine paribus suis tunc absentibus nullum voluerwU tunc 
responsum dare, vel auxilium concedere velpnestare* 

1 am not aware of any instance in the journals where the 
peers have refused to proceed to business till their house was 
full : though there are* some cases mentioned where the crown 
omitted to summon a peer. The principal of these is that of 
the earl of Bristol in the reign of king James L, Joum. voLiii. 
544., who complained by petition to the house that he had not 
received his writ of summons. This petition being referred to 
the conmiittee of privil^^es, they reported that no precedent 
was found, that a writ of summons had been detained from 
any peer, that was capable of sitting in parliament; and that 
it would be necessary for the house to beseech his majesty to 
send a writ of summons to the petitioner. A writ of summons 
was sent accordingly. 

With respect to the fourth question, it is certain that in 
many cases an act of the crown proceeding on a mistake may 
be revoked ; upon the ground that the king was deceived in 
his grant But in the printed case of the barony of Strange 
in 1787, where a writ of summons was issued by mistake, it 
Js said, *' The king^s grant of nobility by writ of sunmions 
. was not governed by any of the rules by which hb gift of 
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lands was goyemed at the oommon law. The king's gift' of 
lands was not good but by his letters patent; and by special 
words of grant No inheritance passed from him without 
the word heirs, and if he was deceived in the motive which 
induced him to grant, his grant was void ; and he might by 
his prerogative repeal it by scire facias . But if a commoner 
was once summoned to parliament, and sat, his blood was 
ennobled, and his title and digni^ descended to his heirs ; 
though the king's motive to summon him were merely per- 
. sonal ; viz. to have his advice and counsel, though there were 
no words in the ¥nrit of summons from which the king's in- 
tention could be collected, to give to the person summoned 
the state, title and dignity of a baron ; much less to expound 
it to an estate of inheritance. When the person summoned 
sat, the writ of summons had its iuU effect ; and could not 
afterwards be avoided, or made not to have been. His 
creaticHi into the state and digni^ of a baron was by oper- 
ation of law, in consequence of his once sitting, and did 
not depend on the king's intention, which it would be of 
dangerous consequence to be guessing at, after such a length 
of time." 

The house of lords appears to have acquiesced in this 
reasoning ; from which it follows that a person, seated under 
a mistaken resolution of the house, would acquire an inde- 
fisasible title : for the writ of summons must either have the 
efibct of conferring on iiim the dignity claimed, or a new 
dignity of the same name. 

lV>rtunately no case of this kind has occurred ; the only 
instance where a person, having no right, was seated in the 
house by mistake, is that of Willoughby of Parham ; in which 
however, Thomas the usurper was not seated under a reso- 
lution of the house ; and yet it appears to have been clearly 
understood at that time, that there was no means of depriving 
him or his lineal descendants of the dignity. For the reso- 
lation in fiivor of the right heir is, without prejudice to the 
issue of Thomas the usurper, if he had left any, from which 
it may be concluded that the appearance of the real lord 
Willoughby, during the lifetime of Thomas, or any of his 
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descendants, would not have destroyed their right, under the 
writ of summons, issued by mistake, to Thomas. 

With respect to the fifth question, no case of this kind has 
arisen. But it can scarcely be supposed that the issuing a 
writ of summons, under a mistaken resolution of the house, 
to a person, by the name of a digni^ to which he was not 
entitled, and his being seated under that writ, would destroy 
the title of the real owner 

If the real heir to the barony of V(^oughby had claimed 
the digni^ while the usurper or any of his descendants sat, 
and the house had reported in his favor, namely, that he was 
the true and next heir of the body of the -first lord; could the 
crown, consistent with justice, have refused him a writ of sum- 
mons? Certainly not Upon presenting that writ to the house, 
it would be referred to the committee of privileges to determine 
where he was to be placed ; and it is but reasonable to sup- 
pose that he would be placed in the seat of the ancient lord ; 
and that the usurper would be deprived of his former seat 
and precedence, and placed according to the date of his writ 
of summons. 

With respect to the sixth question, the resolutions of the 
house must in general be deemed final and conclusive on the 
claimant, and all those deriving their title through him ; for 
the agreement of the claimant to the reference binds him to 
submit to the determination; otherwise the trial of his daim 
by the committee of privileges would be perfectly nugatory. 
For if the resolution was against him, he would renew his 
claim. If he did not) his son would; so that the matter could 
never be put to rest. 

It is, however, observable, that the house has always been 
extremely cautions in wording its resolutions ; for where the 
existence of the dignity is proved, but the descent of the 
claimant is not sufficiently made out, the usual resolution is, 
that the petitioner has not made out his daim to the digni^ 
in questicn : so that he is not barred firom a new iq)pliGation 
to the crown, idienever he thinks he can prove his ped^pree. 
In other instances, however, the house has resolved, that the 
petitioner had no ri^t to the dignity. And in this latter case 
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the crown would be justified in refusing a new reference, 
though not bound by it ; for the &ng does not rdinquish his 
inherent jurisdiction by consulting the house of lords, but 
may, if dissatisfied with their resolutioq, grant a new trial, by 
referring the matter again to the house, as in the case of 
the barony of Willoughby de Broke, in which the house re- 
solved against the claim ; but the principle of law upon which 
the resolution was founded, having been soon after discussed, 
and settled by the house to be ccmtrary to what had been ge- 
nerally understood, another reference was granted, and the 
house came to a new resolution, directly contrary to the 

former one. 

Another question has lately arisen in a peerage case, 
(Borthwick barony), namely, whether the resolutions of the 
house can be set up as a bar to evidence in another case, or 
rather whether the resolutions of the house are conclusive as to 
other j)ersons claiming the same dignity, but not through or 
under the former claimant 

Now admitting the resolutions of the house to be similar to 
judgments pronounced in the courts of common law, , yet they 
cannot have the efiect of concluding persons who do not make 
tide through or under the former claimant. For even judg- 
ments are only allowed as evidence against the' parties, and 
all ^iMiTiifig under them, and cannot be used to the prejudice 

of stranger^ 

In all cases of peerage there is first a question of law, re- 
specting the existence and nature of the dignity. And 
isecondly, a question of fact, respecting the descent of the 

claimant 

In the case of Willoughby de Broke, the first resolution of 
the House, which was upon a point of law, was held not to 
be conclusive even against the claimant himself. And in the 
case of Howard of Walden, in 1807> lord Eldon and lord 
Erskine held, that a resolution of the house in 1 784, • upon ia 
nlftm to that barony, by one of the coheirs, that the baiony 
was originally created by writ, was prima Jade valid, but not 
conclusive, as to the then claimant, who was the surviving h&t. 
And lord Redesdale held, that it was only condusive as far 
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as it respected the claimants in I784>, and his descendants; 
but was. not conchisive agiainst a new person, claiming as ano- 
ther heir. 

His lordship adverted' to the case of the barony of Wil- 
loughby of Parham, and said, that if Thomas Willoughby, the! 
usmper, had been seated under a resolution of the house, it 
would not have been generally conclusive ; for if it had, the 
true heir to the title would have been absolutely barred, not- 
withstanding the fidlure of issue male of Thomas the 
usurper." 

If the resolutions of the house in matters of law be not 
conclusive on strangers, their resolutions in matters of fiict 
can never be deemed conclusive. If mistakes in matters of 
law are possible, mistakes in matters of fact are much more 
so. The pedigrees, in cases of this kind, are so long, and 
carried up to such remote times, that errors and suppressions 
are extremely possible. The proceeding is in a great mea- 
sure ex parte ; for though the attorney general always attends, 
on the part of the crown, yet he has in general no means of 
detecting the false statements that may be inserted in a long 
pedigree. The descent of the claimant may be made out in 
an apparently clear and satisfactory manner, and yet many 
things may be suppressed. It would therefore be an extra- 
ordinary doctrine to assert, that where a pedigree was re- 
ceived in one case, it should be conclusive in another. 

If in the case of Willoughby of Parham, Thomas the 
usurper had been seated under a resolution of the house, 
would it not be an extraordinary doctrine to say that the right 
heir was thereby for ever barred from controverting any part 
of Thomas's pedigree, though notoriously fidse ? On the con- 
trary, might he not contend, according to every principle of 
law and justice, that not having been a party to that proceed- 
ing, he had no means of controverting the mis-statements 
upon which the resolution was founded, and therefore was not 
concluded by it? 

If the resolutions of the peers could be set up by them in 
bar to a different claim to the same dignity, the crown would 

Y 
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thereby be prevented from recGfying any errors or mistakes 
which might be committed by the hpuse, and the royal pre- 
rogadve might thus be seriously affecte<j^; for the crown is in 
no case absolutely and finally bound by the resolutions of the 
house respecting claims to dignities. 
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